
City of Daytona Beach Shores
“Life is Better Here”

“A Premier, Friendly Place to Be”

AGENDA
CITY COUNCIL MEETING

MARCH 10, 2020
6:00 PM, Shores Community Center, 3000 Bellemead Drive

Daytona Beach Shores, FL 32118
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Upon being recognized, a member of the public shall proceed to the podium and give his or her name and 
address and may, thereafter, speak for a maximum of three minutes on any matter relevant to a specific 
agenda item.  During “Audience Comments,” a member of the public may speak on any matter relevant to 
City business which is not on the agenda, for a maximum of three minutes in accordance with Section 2‐
1.1(d) and 2‐2 of the City Code.  In accordance with Section 2‐2, during periods set aside for public 
discussion any person desiring to speak shall secure a form located at the agenda table, complete the form 
and present it to the City Clerk so the speaker can be recognized by the presiding officer.  The use of 
profanity, obscene language, threats or any violent or abusive conduct by any person shall constitute a 
violation of this section.  It shall be the duty of the Director of Public Safety, upon the order of the presiding 
officer at any such meeting, to forcibly, if necessary, evict any person violating the provisions of this section 
from the Council Meeting Hall.  Any such violation shall subject the offender, upon conviction thereof, to a 
fine and/or imprisonment as prescribed by Section 1‐8.

   

1. CALL TO ORDER BY MAYOR
   

2. ROLL CALL BY CITY CLERK
   

3. PRAYER
   

4. PLEDGE OF ALLEGIANCE
   

5. CEREMONIAL ITEMS, PRESENTATIONS AND PUBLIC NOTICES:
   

6. APPROVAL OF MINUTES
   

A. City Council Minutes Feb. 25, 2020
   

7. CONSENT AGENDA:
   

A. City Attorney February 2020 invoice
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8. REPORTS OF THE CITY ATTORNEY:
   

9. REPORTS OF THE CITY MANAGER:
   

A. City Manager report March 10, 2020
   

10. OLD BUSINESS:
   

A. Ordinance 2020­04: Amending the Daytona Beach Shores Land Development Code 
tree removal exemption provisions for consistency with Sec. 163.045, Florida 
Statutes.

   

11. NEW BUSINESS:
   

A. Ordinance 2020­01: City of Daytona Beach Shores and Oceans 25, LLC 
Development Agreement to permit the development of townhomes on the City owned 
property located at 2900 S. Atlantic Avenue.

   

B. Economic Development Grant Application 12019036: Lynn Jones­Kwik Stop Plaza­
3348 S. Atlantic Avenue

   

C. Economic Development Grant Application 12020003: Eri's Propertys, LLC­3344 S. 
Atlantic Avenue

   

D. Economic Development Grant Application 12020004: Beach Bagel Cafe of Daytona, 
LLC­3344 S. Atlantic Avenue

   

E. Ordinance 2020­05: An ordinance amending various sections of Chapter 14 (Zoning 
Regulations) of the Land Development Code relating to outdoor dining.

   

12. COUNCIL COMMENTS:
   

13. AUDIENCE REMARKS/PUBLIC COMMENTS:
   

14. ITEMS RECOMMENDED FOR THE NEXT AGENDA:
   

15. ADJOURNMENT:

ANY PERSON WHO DECIDES TO APPEAL ANY DECISION MADE BY THE CITY COUNCIL WILL NEED A RECORD OF 
THE PROCEEDINGS, AND FOR SUCH PURPOSE HE OR SHE MAY NEED TO ENSURE AT HIS OR HER OWN EXPENSE 
FOR THE TAKING AND PREPARATION OF A VERBATIM RECORD OF ALL TESTIMONY AND EVIDENCE OF THE 
PROCEEDINGS UPON WHICH THE APPEAL IS TO BE BASED. 
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NOTE: IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS AN ACCOMMODATION IN ORDER TO 
PARTICIPATE IN THIS PROCEEDING, YOU ARE ENTITLED, AT NO COST TO YOU, TO THE PROVISION OF CERTAIN 
ASSISTANCE. PLEASE CONTACT THE CITY CLERK FOR THE CITY OF DAYTONA BEACH SHORES, 2990 S. ATLANTIC 
AVENUE, DAYTONA BEACH SHORES, FLORIDA 32118, TELEPHONE NUMBER 386‐763�5364, 
CSCHWAB@CITYOFDBS.ORG, AS FAR IN ADVANCE AS POSSIBLE, BUT PREFERABLY WITHIN 2 WORKING DAYS 
OF YOUR RECEIPT OF THIS NOTICE OR 5 DAYS PRIOR TO THE MEETING DATE. IF YOU ARE HEARING OR VOICE 
IMPAIRED, CONTACT THE RELAY OPERATOR AT 7�1�1 or 1� 800�955�8771.

 UPON REQUEST BY A QUALIFIED INDIVIDUAL WITH A DISABILITY, THIS DOCUMENT WILL BE MADE AVAILABLE 
IN AN ALTERNATE FORMAT. IF YOU NEED TO REQUEST THIS DOCUMENT IN AN ALTERNATE FORMAT, PLEASE 
CONTACT THE CITY CLERK WHOSE CONTACT INFORMATION IS PROVIDED ABOVE. 

.
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1. CALL TO ORDER BY MAYOR
   

 

 Present: Mayor Nancy Miller, Councilmember Mel Lindauer, Vice Mayor Richard Bryan 
Excused: Councilmember Rick Frizalone and Councilmember Michael Politis
Staff: City Manager Michael T. Booker, City Clerk Cheri Schwab, City Attorney Raymond 
Branch, Community Services Director Fred Hiatt, City Planner Stewart Cruz, Finance 
Director Kurt Swartzlander, and Public Safety Director Stephan Dembinsky.

  

2. ROLL CALL BY CITY CLERK
  

3. PRAYER
  

4. PLEDGE OF ALLEGIANCE
  

5. CEREMONIAL ITEMS, PRESENTATIONS AND PUBLIC NOTICES:
  

A. Employee Service Awards - Captain Michael Fowler 25 years
                                              Gretchen Swift 15 years

   

 

 Finance Director Kurt Swartzlander presented Gretchen Swift with a 15-year service 
award. He also mentioned that long-term employee Cyndi Cole was leaving the city due to 
her husband transferring to Tallahassee. 
Public Safety Director Stephan Dembinsky presented Captain Michael Fowler with a 25-
year service award and watch.

  

B. Presentation from Fred Ferrell regarding Crosswalks
   

 

 County Councilmember Billie Wheeler spoke briefly on the upcoming Census 2020. She 
encouraged everyone to respond as an accurate count helps to provide federal funds. 
 
Fred Ferrell, from TEDS, gave a presentation on the pedestrian crosswalk located at 
Oceans West Blvd. and SR A1A. The crosswalk was originally built in the 1990's and has 
had very low utilization. Various alternatives were provided for moving the crosswalk. His 
recommendation was to relocate it to the SW quadrant using an angled approach. This 
would restrict the northbound left turns onto Oceans West Blvd. Mr. Ferrell encouraged the 
council to look at all the crosswalks citywide not just this one. CMBR Lindauer was 
concerned about this one in particular and would like something done.  

  

6. APPROVAL OF MINUTES
  

A. City Council Workshop and Meeting Minutes February 11, 2020
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 COUNCILMEMBER MEL LINDAUER moved, seconded by VICE MAYOR RICHARD 
BRYAN to approve City Council Workshop and Meeting Minutes of February 11, 
2020.
Vote: Motion carried by unanimous roll call vote (summary: Yes = 3 No = 0).
Yes: Mayor Nancy Miller, Vice Mayor Richard Bryan, Councilmember Mel Lindauer

  

7. CONSENT AGENDA:
  

A. Public Safety January report
  

B. Building Division January 2020 Report
  

C. Community Services January 2020 Report
  

D. Monthly Financial Report December
  

E. Monthly Financial Report January
   

 

 COUNCILMEMBER MEL LINDAUER moved, seconded by VICE MAYOR RICHARD 
BRYAN to approve the consent agenda.
Vote: Motion carried by unanimous roll call vote (summary: Yes = 3 No = 0).
Yes: Mayor Nancy Miller, Vice Mayor Richard Bryan, Councilmember Mel Lindauer

  

8. REPORTS OF THE CITY ATTORNEY:
   

 

 City Attorney Branch explained that he has been working with city staff regarding 
Ordinance 2019-06 and the tenant lease subsidies and future business owner incentives. 
He has worked with Director Dembinsky to draft an ordinance for trespass on public 
property.  He addressed concerns regarding the purchasing policy with the Finance 
Director. Finally, he met with staff to review initial charter revisions. 

  

A. City Attorney Report 2/25/2020
  

9. REPORTS OF THE CITY MANAGER:
  

A. City Manager Report 2-25-20
   

 

 City Manager Booker reported on the following: staff met with the City Attorney to review 
proposed charter revisions; attended a Volusia City Manager's meeting where the 
Honorable Michael Waltz spoke; Halifax Urgent Care site plan is approved, once the 
museum items are removed demolition can begin; Senior Center Director, Roni Jackson 
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plans to retire in June; demolition work on the Chase Bank site has begun next to City Hall. 
  

10. OLD BUSINESS:
  

A. Ordinance 2020-03: An ordinance relating to temporary promotional outdoor activities 
within City limits.

   

 

 City Planner Stewart Cruz provided a brief overview of the proposed ordinance. There were 
no changes between first and second reading. It was stated that there had been a very 
strong push from business owners to allow temporary activities a few times a year. A 
business may apply for a permit to include a tent and other advertising materials. There are 
restrictions in place for all aspects of the temporary activities. This would allow a business 
owner to have a total of 21 days each year for promotional activities. Each instance would 
be a minimum of three days. The question of enforcement was asked. Community Services 
Director Fred Hiatt responded that the city would keep an eye on businesses but would not 
micro-manage. The permit could be revoked if they were not complying or if complaints 
were received.  

Audience members Jennie Celona and Peggy Rice spoke to the council. They were against 
the proposed ordinance and asked the council to deny it. They can appreciate the council 
being business friendly but did not want to see promotional activities in front of businesses. 
They felt it would be an eyesore and create a Main Street like appearance. 
Vice Mayor Bryan wanted the item continued until the full council was present to vote.  
Director Hiatt explained that after the first reading, an application was created. There are 
some businesses who applied and were just waiting for the final adoption tonight. If it is not 
adopted at this meeting, the businesses would miss being able to display their products 
during Bike Week. Vice Mayor Bryan felt that citizen input should be considered for the 
ordinance.   
Director Hiatt explained since there were no comments at all during the first reading, staff 
felt the ordinance was okay to proceed. City Attorney Branch stated that the council could 
adopt the ordinance with a sunset for only a 30 day trial. That would cover the Bike Week 
event. CMBR Lindauer felt a total of 21 days was excessive. He wants to make sure this 
doesn't change the city's character. Mayor Miller asked for a motion so council could 
discuss setting an expiration date.  CMBR Lindauer made the motion but Vice Mayor Bryan 
did not second it. Mayor Miller passed the gavel so she could second the motion for 
discussion.  Various amounts of time were discussed from 30 to 90 days. The council 
hoped to have two events occur during the time allotted. They eventually agreed on 60 
days. 

COUNCILMEMBER MEL LINDAUER moved, seconded by MAYOR NANCY MILLER to 
adopt Ordinance 2020-03 on second reading with an expiration date of sixty days. 
Vote: Motion carried by unanimous roll call vote (summary: Yes = 3 No = 0).
Yes: Mayor Nancy Miller, Vice Mayor Richard Bryan, Councilmember Mel Lindauer

  

11. NEW BUSINESS:
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A. Ordinance 2020-02: Future Land Use Amendment CPA12019029, Atlantic Avenue 
Estates, LLC-Parcel ID 6302-05-07-0150/3828 S. Atlantic Avenue

   

 

 City Planner Stewart Cruz explained that the applicant requested a continuance to create 
a development agreement until April 14th. 
VICE MAYOR RICHARD BRYAN moved, seconded by COUNCILMEMBER MEL 
LINDAUER to continue the item until April 14th.
Vote: Motion carried by unanimous roll call vote (summary: Yes = 3 No = 0).
Yes: Mayor Nancy Miller, Vice Mayor Richard Bryan, Councilmember Mel Lindauer

 
  

B. Ordinance 2020-01: City of Daytona Beach Shores and Oceans 25, LLC Development 
Agreement to permit the development of townhomes on the City owned property located 
at 2900 S. Atlantic Avenue.

   

 

 City Planner Stewart Cruz that with two councilmembers absent to hear the discussion, 
staff recommended continuing the item until March 10th.
VICE MAYOR RICHARD BRYAN moved, seconded by COUNCILMEMBER MEL 
LINDAUER to continue the item until March 10th.
Vote: Motion carried by unanimous roll call vote (summary: Yes = 3 No = 0).
Yes: Mayor Nancy Miller, Vice Mayor Richard Bryan, Councilmember Mel Lindauer

  

C. Ordinance 2020-04: Amending the Daytona Beach Shores Land Development Code tree 
removal exemption provisions for consistency with Sec. 163.045, Florida Statutes.

   

 

 City Planner Stewart Cruz provided background on the proposed ordinance regarding tree 
removal. This is a result from recently adopted State legislation. The state statute now 
preempts all residential lots, including multifamily and planned unit development (PUD) 
properties, from needing a permit for tree removal, providing documentation from a certified 
Arborist or landscape architect is obtained by the property owner. In addition, the statute 
exempts the property owner from having to replant the removed tree.  If verification cannot 
be obtained, a new tree will need to be planted.  It was noted that Code Enforcement would 
be utilized to assist in verification. The Planning & Zoning Board recommended approval.

COUNCILMEMBER MEL LINDAUER moved, seconded by VICE MAYOR RICHARD 
BRYAN to approve Ordinance 2020-04 on first reading.
Vote: Motion carried by unanimous roll call vote (summary: Yes = 3 No = 0).
Yes: Mayor Nancy Miller, Vice Mayor Richard Bryan, Councilmember Mel Lindauer

  

D. Economic Development Grant Application 12019036: Lynn Jones-Kwik Stop Plaza-3348 
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S. Atlantic Avenue
   

 

 City Planner Stewart Cruz explained the grant application was received by the Economic 
Development Committee. The property is the Kwik Stop Plaza. If the grant is approved, it 
will aide the property owner in resurfacing the parking lot and updating the electrical 
lighting. The committee recommended a matching 50/50 grant in the range of  $7,400 to 
$10,826. The owner was not present as he lives in Tennessee. Both Vice Mayor Bryan and 
CMBR Lindauer stated their objections to the grant. Mayor Miller asked for a motion so it 
could be properly discussed. The Vice Mayor made a motion and Mayor Miller passed the 
gavel to provide a second. CMBR Lindauer stated that he did not want to set a precedent 
for what he considered routine maintenance. 

VICE MAYOR RICHARD BRYAN moved, seconded by MAYOR NANCY 
MILLER to Postpone the Economic Development Grant Application 12019036:  until 
March 10th.
Vote: Motion carried by unanimous roll call vote (summary: Yes = 3 No = 0).
Yes: Mayor Nancy Miller, Vice Mayor Richard Bryan, Councilmember Mel Lindauer

  

E. Discussion and Consideration of RFP for City Attorney Services
   

 

 Mayor Miller explained since CMBR Politis had requested the item and he was absent, she 
would like to continue the item until March 10th.

COUNCILMEMBER MEL LINDAUER moved, seconded by VICE MAYOR RICHARD 
BRYAN to continue the Discussion and Consideration of RFP for City Attorney 
Services until March 10th
Vote: Motion carried by unanimous roll call vote (summary: Yes = 3 No = 0).
Yes: Mayor Nancy Miller, Vice Mayor Richard Bryan, Councilmember Mel Lindauer

  

12. COUNCIL COMMENTS:
   

 

 Vice Mayor Bryan would like to consider breaking the RFP for City Attorney Services into 
two pieces. The first would be a RFQ and the second piece would request bids. He 
explained that he had done some research and found a few cities have a fixed price 
contract. He would like that considered. He will keep collecting data with city staff. After a 
brief discussion, it was decided to make this a workshop before the next meeting.   

  

13. AUDIENCE REMARKS/PUBLIC COMMENTS:
   

  There were no audience comments. 
  

14. ITEMS RECOMMENDED FOR THE NEXT AGENDA:
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  Workshop at 5pm to define the RFP for City Attorney services 
  

15. ADJOURNMENT:
   

  The meeting ended at 7:41 pm.

MAYOR
NANCY MILLER

CITY MANAGER
MICHAEL T. BOOKER

ATTEST:

CITY CLERK, CHERI SCHWAB
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               2990 South Atlantic Avenue . Daytona Beach Shores . Florida 32118-6099

MEMORANDUM

DATE: March 10, 2020

TO: City Council: Mayor Nancy Miller; Vice Mayor Richard Bryan, 
Council Member Rick Frizalone; Council Member Mel Lindauer, and 
Council Member Michael Politis

FROM: Michael T. Booker, City Manager

SUBJECT: City Manager Report 

Halifax Health Services (HHS)
 Next week City Staff will meet with HHS and their design team. They are 

anticipating having “bid ready” documents in a week.

Economic Development
 Staff is re-working the current ED Incentive Ordinance to create a more 

coherent policy that will give City Council the opportunity to prioritize the 
types of incentives they wish to see. Doing so will provide staff with the 
necessary information to properly screen applicants and make consistent 
recommendations to City Council. 

CENSUS
 Attached is a flyer listing all the upcoming meetings to be held by Mayor 

Miller and I. All meetings are open to the public. Also, a dedicated secure 
computer is available at the Community Center to enter your Census 
information if you prefer. 

Port Orange/South Daytona Chamber
 On March 4, we met with local business representatives to discuss the 

possibility of joining the Chamber of Commerce. I hope to have more 
details at the upcoming council meeting.

cc: 
Department Heads

CITY OF DAYTONA BEACH SHORES
“Life Is Better Here” 

 Office of the City Manager
Phone (386) 763-5373  Fax (386) 763-5360
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CITY COUNCIL AGENDA MEMORANDUM
MARCH 10, 2020 AGENDA
 

TO: Honorable Mayor and Members of the City Council
FROM: Stewart Cruz, City Planner
PREPARED BY: Cheri Schwab, City Clerk
SUBJECT: Ordinance 2020-04: Amending the Daytona Beach Shores Land Development Code tree 
removal exemption provisions for consistency with Sec. 163.045, Florida Statutes.
 
SYNOPSIS:
 

Removing a tree within the City of Daytona Beach Shores generally requires a tree removal City 
permit with a few exceptions, including, but not limited to, single-family residential lots. Last year the 
State of Florida enacted Section 163.045, Florida Statutes (Exhibit A). This statute exempts all 
residential lots, including multifamily and planned unit development (PUD) properties, from needing a 
permit for tree removal, providing documentation from a certified arborist or landscape architect is 
obtained by the property owner. In addition, the statute exempts the property owner from having to 
replant the removed tree. The City is obliged to amend its tree removal regulations accordingly.
 

FISCAL IMPACT STATEMENT:
 

The anticipated fiscal impact will be minimal.
 

BACKGROUND:
 

A. BACKGROUND

All local government law is required to be consistent with Florida and Federal Law. The recently 
enacted Florida Statute, Sec. 163.045, requires the City to amend its Land Development Code 
accordingly. The proposed amendment language is below and contained in the ordinance attached 
(Exhibit B). Please note underlined type shall constitute additions to the original text, *** shall 
constitute ellipses to the original text and strikethrough shall constitute deletions to the original text.

CHAPTER 14. – Zoning Regulations

***
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Sec. 14-46. - Landscaping standards.

***

14-46.10. Exemptions.

Notwithstanding any other provision of this article to the contrary, any person may cut down, destroy 
or replace or authorize removal of one (1) or more trees, whose trunks lie wholly within the 
boundaries of property owned by said person without obtaining a tree removal permit from the City of 
Daytona Beach Shores in accordance with the following:

1. Said property is zoned by the City of Daytona Beach Shores for single-family use and a single-
family dwelling is located on said property and it is owner occupied, providing the minimum 
landscaping and tree requirement standards of this Land Development Code are met, or 
2. Said property contains trees which may have been determined by the City of Daytona Beach 
Shores to be deteriorated as a result of age, hurricane, storms, fire, freeze, disease, lightning or 
other Acts of God, or
3.Said property is within an existing public or private right-of-way or maintenance easement and 
contains trees which must be removed or thinned to insure the safety of the motoring public and to 
maintain visibility of oncoming traffic at intersecting public streets or such other trees which may 
disrupt public utilities, such as powerlines, drainage ways or similar public needs. Provided, however, 
as may be determined by the local government, specimen trees in public or private rights-of-way or 
utility easements may only be removed upon the issuance of a tree removal permit. Said tree so 
removed shall be replaced with a replacement tree and the location of said replacement tree shall be 
as determined by the City of Daytona Beach Shores, or
4.Said property contains trees which are planted and grown for sale to the general public or some 
public purposes. All licensed plant or tree nurseries and botanical gardens are included in this 
exemption., or
5.Historic trees shall only be removed upon approval of a tree permit granted by the city council., or
6. On residential properties wherein the property owner obtains documentation from an arborist 
certified by the International Society of Arboriculture or a Florida licensed landscape architect that a 
tree or palm, eight (8) feet or taller in height, presents a danger to persons or property. Evidence of 
said documentation shall be presented to the City upon request by the City. In the absence of the 
requisite documentation the City’s Land Development Code regulations shall apply. Pursuant to Sec. 
163.045(2), F.S., properties qualifying for this exemption are not required to replant the removed tree 
or palm.

B. ANALYSIS/IMPACTS

The exemption granted under the statute may have had the opportunity for widespread and acute 
abuse because the statute does not require presenting proof of the requisite documentation to the 
City. However, the proposed ordinance ensures that the City can request the requisite 
documentation and in the absence of such, the City's Land Development Code and legal remedies 
apply.

It should be noted the conversation surrounding the passage of the statute in question focused on 
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risky or unsafe trees that posed a threat to person or property. However, not all certified arborist and 
landscape architects are trained and certified in tree removal risk management. Therefore, there is 
still a potential for abuse by unscrupulous professionals.

 

LEGAL REVIEW:
 

 

RECOMMENDATION:
 

On February 10, 2020 the Daytona Beach Shores Planning and Zoning Board unanimously 
recommended approval of Ordinance 2020-04 as presented. 

Staff recommends approval of Ordinance 2020-04 as presented.
 

SUGGESTED MOTION:
 

A City Council Member may motion one of the following:

1. "I move to adopt Ordinance 2020-04 as presented"

OR

2. "I move to deny Ordinance 2020-04 on the basis of..."

OR

3. "I move to adopt Ordinance 2020-04 with the following conditions."
  
ATTACHMENT: 1. Exhibit A-Sec163.045-FS

2. Exhibit B-Ordinance 2020-04-Tree Removal Exemption
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Ordinance 2020-04
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ORDINANCE 2020-04

AN ORDINANCE OF THE CITY OF DAYTONA BEACH SHORES, FLORIDA, 
AMENDING THE MUNICIPAL CODE OF ORDINANCES, LAND 
DEVELOPMENT CODE; AMENDING APPENDIX “G”, CHAPTER 14  
ENTITLED “ZONING REGULATIONS,” BY AMENDING SECTION 14-46 
ENTITLED “LANDSCAPING STANDARDS,” AMENDING THE CITY’S 
TREE REMOVAL EXEMPTION PROVISIONS CONSISTENT WITH 
SECTION 163.045, FLORIDA STATUTES; PROVIDING FOR ENFORCEMENT 
AND PENALTIES; PROVIDING FOR A SAVINGS PROVISION; PROVIDING 
FOR CODIFICATION; PROVIDING FOR CONFLICTING ORDINANCES; 
PROVIDING FOR SEVERABILITY; AND PROVIDING FOR AN EFFECTIVE 
DATE.

WHEREAS, Article VIII, Section 2, Constitution of the State of Florida, authorizes the City 
of Daytona Beach Shores to exercise any power for municipal purposes except as otherwise provided 
by law; and

WHEREAS, Section 163.3202, Florida Statutes, provides that the City of Daytona Beach 
Shores shall adopt and enforce land development regulations for the purpose of implementing its 
comprehensive plan and protecting the public health, safety, and general welfare; and

WHEREAS, among other things, the purpose and intent of the Daytona Beach Shores 
Landscaping Standards is to “promote innovative and cost-conscious approaches to the design, 
installation and maintenance of landscaping, and encourage water and energy conservation;” and

WHEREAS, Sec. 163.045(1), Florida Statutes, reads as follows:  “A local government may 
not require a notice, application, approval, permit, fee, or mitigation for the pruning, trimming, or 
removal of a tree on residential property if the property owner obtains documentation from an arborist 
certified by the International Society of Arboriculture or a Florida licensed landscape architect that the 
tree presents a danger to persons or property”; and

WHEREAS, the City Council of the City of Daytona Beach Shores recognizes it is preempted 
by the State of Florida regarding the subject matter of this ordinance; and

WHEREAS, the City of Daytona Beach Shores has complied with all requirements and 
procedures of Florida law in processing and advertising this Ordinance; and

 
WHEREAS, this Ordinance is consistent with the goals, objectives and policies of the 

Comprehensive Plan of the City Daytona Beach Shores; and

WHEREAS, for purposes of this Ordinance, underlined type shall constitute additions to the 
original text, *** shall constitute ellipses to the original text and strikethrough shall constitute 
deletions to the original text.
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NOW, THEREFORE, BE IT ENACTED BY THE CITY COUNCIL OF THE CITY OF 
DAYTONA BEACH SHORES, FLORIDA THAT:

SECTION ONE: The City Council of the City of Daytona Beach Shores hereby amends the Land 
Development Code, Chapter 14, Appendix “G”, Code of Ordinances of the City of Daytona Beach 
Shores, entitled “Zoning Regulations,” as follows:

CHAPTER 14. – Zoning Regulations

***

Sec. 14-46. - Landscaping standards.

***

14-46.8. Permit Requirements for Tree Removal.
It is hereby unlawful for any person to cut down, move, remove or destroy through damaging or to 
authorize the same, of any tree or palm eight (8) feet or taller in height as defined in this article 
(Article II) without first obtaining a tree removal permit from the City of Daytona Beach Shores in 
accordance with the provisions of this article.
An inspection of related property by authorized building department personnel shall be required to 
determine compliance with said section 14-46.11, Tree Protection/Minimum Requirements, section 
14-46.12, Specimen Tree Protection Survey Requirements and related standards through section 14-
46.17, Stop Work Order of said Ordinance 89-7. The tree removal permit fee shall be specified in the 
current "Daytona Beach Shores Land Development Schedule of Fees," which is available at the office 
of the city clerk.

14-46.9. Applications, Variances, Appeals and Standards of Review.
The City of Daytona Beach Shores shall provide for applications, variances and appeals procedures in 
connection with the issuance of said permit in conformity with this article and shall cause the 
appropriate variance or appeals board to be aware of the standards of review as contained herein. The 
standards of review of said applications include but are not limited to:
a. The extent to which the actual intended use of the property requires cutting down or destruction 
of trees.
b. The desirability of preserving any tree by reason of its size, age, or some other outstanding quality, 
such as uniqueness, rarity or status as an historic or specimen tree.
c. The extent to which the area would be subject to increased water runoff and other environmental 
degradation due to removal of the trees.
d. The heightened desirability of preserving or enhancing tree cover in densely developed or densely 
populated areas.
e. The need for visual screening in transitional areas, or relief from glare, blight, commercial or 
industrial unsightliness or any other affront to the visual or aesthetic sense on the area.
f. The effect that changes in the natural grade will have on the trees to be protected and preserved.

14-46.10. Exemptions.
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Notwithstanding any other provision of this article to the contrary, any person may cut down, destroy 
or replace or authorize removal of one (1) or more trees, whose trunks lie wholly within the 
boundaries of property owned by said person without obtaining a tree removal permit from the City of 
Daytona Beach Shores in accordance with the following:

1. Said property is zoned by the City of Daytona Beach Shores for single-family use and a single-
family dwelling is located on said property and it is owner occupied, providing the minimum 
landscaping and tree requirement standards of this Land Development Code are met, or 
2. Said property contains trees which may have been determined by the City of Daytona Beach Shores 
to be deteriorated as a result of age, hurricane, storms, fire, freeze, disease, lightning or other Acts of 
God, or
3.Said property is within an existing public or private right-of-way or maintenance easement and 
contains trees which must be removed or thinned to insure the safety of the motoring public and to 
maintain visibility of oncoming traffic at intersecting public streets or such other trees which may 
disrupt public utilities, such as powerlines, drainage ways or similar public needs. Provided, however, 
as may be determined by the local government, specimen trees in public or private rights-of-way or 
utility easements may only be removed upon the issuance of a tree removal permit. 
Said tree so removed shall be replaced with a replacement tree and the location of said 
replacement tree shall be as determined by the City of Daytona Beach Shores, or
4.Said property contains trees which are planted and grown for sale to the general public or some 
public purposes. All licensed plant or tree nurseries and botanical gardens are included in this 
exemption., or
5.Historic trees shall only be removed upon approval of a tree permit granted by the city council., or
6. On residential properties wherein the property owner obtains documentation from an arborist 
certified by the International Society of Arboriculture or a Florida licensed landscape architect that a 
palm eight (8) feet or taller in height, or tree presents a danger to persons or property. Evidence of said 
documentation shall be presented to the City upon request by the City. In the absence of the requisite 
documentation the City’s Land Development Code regulations shall apply. Pursuant to Sec. 
163.045(2), F.S., properties qualifying for this exemption are not required to replant the removed tree 
or palm.

SECTION TWO:  ENFORCEMENT AND PENALTIES.

(a). It is prohibited and unlawful for any person to fail to comply with the requirements of this 
Ordinance.

(b). The City may enforce the provisions of this Ordinance by any lawful means available to the City 
under the controlling provisions of State law and Section 1.8 of the Code of Ordinances of the City of 
Daytona Beach Shores, Florida.

(c). The penalties for violation of this Ordinance shall be as set forth in the code enforcement method 
asserted by the City under the Code of Ordinances of the City of Daytona Beach Shores, Florida or as 
may be available under the controlling provisions of State law.
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SECTION THREE: SAVINGS. The prior actions of the City of Daytona Beach Shores relating to 
landscaping and related standards are hereby ratified and affirmed.

SECTION FOUR: CODIFICATION. The provisions of this Ordinance, including its recitals, shall 
become and be made a part of the Code of Ordinances of the City of Daytona Beach Shores, Florida 
and the Sections of this Ordinance may be renumbered or relettered to accomplish such intention and 
the word "Ordinance", or similar words, may be changed to "Section," "Article", or other appropriate 
word; provided, however, that Sections Two, Three, Four, Five, Six and Seven shall not be codified. 
The Code codifier is granted liberal authority to codify the provisions of this Ordinance.

SECTION FIVE: CONFLICTS. All ordinances or parts thereof in conflict with this Ordinance are 
hereby repealed to the extent of such conflict.

SECTION SIX: SEVERABILITY. If any section, subsection, sentence, clause, phrase, or portion of 
this Ordinance, or application hereof, is for any reason held invalid or unconstitutional by any court of 
competent jurisdiction, such portion or application shall be deemed a separate, distinct, and 
independent provision and such holding shall not affect the validity of the remaining portions thereof.

SECTION SEVEN: EFFECTIVE DATE. This Ordinance shall take effect immediately upon 
enactment.

CITY OF DAYTONA BEACH SHORES, FLORIDA

____________________________________
NANCY MILLER, MAYOR

________________________________________ ______________________________
MICHAEL T. BOOKER, CITY MANAGER CHERI SCHWAB, CITY CLERK

Approved as to form and legality:

_________________________________________
RAYMOND BRANCH, CITY ATTORNEY

Passed on first reading this ______ day of ________, 2020.
Adopted on second reading this _______ day of _______, 2020.
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CITY COUNCIL AGENDA MEMORANDUM
MARCH 10, 2020 AGENDA
 

TO: Honorable Mayor and Members of the City Council
FROM: Stewart Cruz, City Planner
PREPARED BY: Cheri Schwab, City Clerk
SUBJECT: Ordinance 2020-01: City of Daytona Beach Shores and Oceans 25, LLC Development 
Agreement to permit the development of townhomes on the City owned property located at 2900 S. 
Atlantic Avenue.
 
SYNOPSIS:
 

[NOTE: Ordinance 2020-01 has returned to first reading due to substantive changes made in the 
proposed development agreement [see sections 4(k) and 5(c)]. These changes were precipitated as 
a result of the developer attempting to address citizen comments, made during and after the January 
14, 2020 public hearing, regarding the quality of the proposed product.]

Ordinance 2020-01, if adopted, would approve a development agreement between the City of 
Daytona Beach Shores and Oceans 25, LLC to permit the development of 25 townhomes on the 
2.13 acre City owned property located at 2900 S. Atlantic Avenue. The development agreement 
addresses property rights and the development concept of the site. If the ordinance is adopted, the 
applicant will subsequently submit detailed site development plans to the City for review. These site 
development plans will require public hearings for a recommendation and approval by the Planning 
and Zoning Board and the City Council, respectively.
 

FISCAL IMPACT STATEMENT:
 

This agreement calls for the City to expend up to $100,000 for the relocation of sewer lines and will 
be funded from the sewer fund. As part of the economic development incentive program the city will 
be rebating 10% of the purchase price upon issuance of a certificate of occupancy if the project is 
completed within two years from the closing date of the purchase and sale of the property.  This 
amount will be $80,100 and will be funded by the proceeds from the sale of the property.

Currently, this property is not on the tax rolls and generates $0.00 in ad-valorem tax dollars for the 
city and the city expends funds to maintain the existing landscaping.  Upon completion this property 
will begin generating tax dollars based upon the appraised values after completion.  It is estimated 
that the these costs will be recouped through the collection of ad-valorem taxes within 6-10 years. 
 

Page 25 of 192



2 | P a g e

BACKGROUND:
 

On June 25, 2019 the Daytona Beach Shores City Council approved the issuance of a Request for 
Proposal (RFP) regarding the purchase and development of the City owned property located at 2900 
S. Atlantic Avenue. The sole respondent and awardee, Florida Lifestyle Homes and Land, Inc., has 
since formed Oceans 25, LLC to develop the site per the RFP. On November 12, 2019 Oceans 25, 
LLC and the City entered into a Purchase and Sale Agreement regarding the property in question.

The subject property is currently zoned Mixed Use District and approved for a 50ft high 60-unit condo 
development with 11,400sf of commercial space. Therefore, a development agreement is necessary 
to permit the development of the proposed 25 townhome development. If adopted, Ordinance 2020-
01 would approve the proposed development agreement and permit the development in question.

The development agreement is for a two year period, however, the developer anticipates acquiring 
the Final Certificate of Occupancy (CO) within nine (9) months after closing on the purchase of the 
property. Among other things, the development agreement also provides for the following:

1. Sec. 4(f): Three (3) deviations are granted: (i) front yard setback of 15 ft on S. Atlantic Avenue and 
Oceans West Boulevard and 10 feet on Ridge Road in lieu of the Mixed Use District required 30 ft; 
(ii) no commercial component as required by the Mixed Use District; and (iii) No loading zone as 
required by the Land Development Code.
2. Sec. 4(g): A limitation of 25 townhomes for construction on the site.
3. Sec. 4(h), A deed restriction requirement and covenant limiting the use of the property solely for 
townhome use.
4. Sec. 4(k), Ancillary improvements such as roof overhangs, patios, balconies, etc, are permitted in 
the building setback areas.
5. Sec. 5(b): The City shall provide $100,000 in escrow for the developer to utilize in the relocation of 
City sewer utilities on the property.
5. Sec. 5(c):  The City shall grant the developer a purchase price rebate of 10% pursuant to the City’s 
economic Development Incentive Program in the amount of $80,100 at the issuance of the Final CO 
so long as the Final CO of the 25th townhome is obtained within two (2) years of closing.
6. Sec. 5(d): The developer shall grant underground utility and access easement for all water and 
sewer facilities.

 

LEGAL REVIEW:
 

 

RECOMMENDATION:
 

Staff recommends approval of Ordinance 2020-01 as presented.
 

SUGGESTED MOTION:
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A City Council member may move as follows:

1. “I move to approve of Ordinance 2020-01 as presented"
OR
2. “I move to approve of Ordinance 2020-01 with the following conditions…”
OR
3. “I move to deny Ordinance 2020-01 on the basis of the following . . . . "
  
ATTACHMENT: 1. Ordinance 2020-01-Oceans 25 DA-CC2

2. Development Agreement 021320-Revised-2-14-20
3. DA EXHIBITS-2-19-20
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ORDINANCE 2020-01

AN ORDINANCE OF THE CITY OF DAYTONA BEACH SHORES, 
FLORIDA RELATING TO APPROVAL OF A  DEVELOPMENT 
AGREEMENT PERTAINING TO PROPERTY OWNED BY OCEANS 25, 
LLC IN ACCORDANCE WITH THE PROVISIONS OF THE “FLORIDA 
LOCAL GOVERNMENT DEVELOPMENT AGREEMENT ACT” AS SET 
FORTH AT SECTIONS 163.3220 - 163.3243, FLORIDA STATUTES; 
PROVIDING FOR IMPLEMENTING ADMINISTRATIVE ACTIONS; 
PROVIDING FOR CONFLICTS, PROVIDING FOR A SAVINGS 
PROVISION AND THE EFFECT OF THE ORDINANCE; PROVIDING 
FOR SEVERABILITY; PROVIDING FOR CODIFICATION AS WELL AS 
THE CORRECTION OF SCRIVENER’S ERRORS; AND PROVIDING 
FOR AN EFFECTIVE DATE.

WHEREAS, Oceans 25, LLC and the City of Daytona Beach Shores have considered and 

processed and the City Council of the City of Daytona Beach Shores hereby approves and enacts 

the Development Agreement, as set forth in the Exhibit to this Ordinance (which Exhibit is 

incorporated herein by this reference thereto as if fully set forth herein verbatim), all of said actions 

occurring pursuant to the Florida Local Government Development Agreement Act as set forth at 

Sections 163.3220 through 163.3243, Florida Statutes; and

WHEREAS, Patrick Sullivan and William Humbert are the managers of Oceans 25, LLC; 

and

WHEREAS, the City of Daytona Beach Shores and Oceans 25, LLC have complied with 

all requirements and procedures of Florida law in processing and advertising this Ordinance; and

WHEREAS, this Ordinance is consistent with the goals, objectives and policies of the 

Comprehensive Plan of the City Daytona Beach Shores.

NOW, THEREFORE, BE IT ENACTED BY THE CITY COUNCIL OF THE CITY 
OF DAYTONA BEACH SHORES, FLORIDA THAT:
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SECTION ONE: LEGISLATIVE FINDINGS AND INTENT.

(a). The City Council of the City of Daytona Beach Shores hereby adopts and incorporates into 

this Ordinance the City staff report and City Council agenda memorandum relating to the 

application relating to the proposed land use approvals and authorization of zoning entitlements 

pertaining to the property referenced in the Development Agreement as well as the recitals 

(whereas clauses) to this Ordinance.

(b). The findings of the provisions of the subject Development Agreement between the City of 

Daytona Beach Shores and Oceans 25, LLC are hereby adopted, ratified and affirmed.

SECTION TWO: APPROVAL AND ENACTMENT OF DEVELOPMENT 
AGREEMENT.

The Development Agreement between the City of Daytona Beach Shores and Oceans 25, LLC as 

set forth in the Exhibit to this Ordinance is hereby approved and enacted. The said Exhibit attached 

to this Ordinance is hereby ratified and affirmed and incorporated into this Ordinance as a 

substantive part of this Ordinance

SECTION THREE: SAVINGS; EFFECT OF ORDINANCE.

The prior actions of the City of Daytona Beach Shores relating to the regulation of lands and 

development activities within the City including, but not limited to, the property which is the 

subject of the Development Agreement between the City of Daytona Beach Shores and Oceans 

25, LLC as set forth in the Exhibit to this Ordinance, and involving the subject property, are hereby 

ratified and affirmed.
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SECTION FOUR: CODIFICATION AND IMPLEMENTATION; SCRIVENER'S 
ERRORS.

(a). The provisions of this Ordinance shall be made a part of the Code of Ordinances of the 

City of Daytona Beach Shores, Florida.

(b). The City Manager, or designee(s), is hereby authorized to take any and all actions 

necessary to implement the provisions of this Ordinance.

(c). The City Attorney shall assist the City Manager in the implementation of this Ordinance 

as may be necessary and required.

(d). The sections, divisions and provisions of this Ordinance may be renumbered or re-lettered 

as deemed appropriate by the Code codifier.

(e). Typographical errors and other matters of a similar nature that do not affect the intent of 

this Ordinance, as determined by the City Clerk and City Attorney, may be corrected with the 

endorsement of the City Manager, or designee, without the need for a public hearing.

SECTION FIVE: CONFLICTS.

All ordinances or part of ordinances in conflict with this Ordinance are hereby repealed.

SECTION SIX: SEVERABILITY.

If any section, subsection, sentence, clause, phrase, or portion of this Ordinance, or application 

hereof, is for any reason held invalid or unconstitutional by any court of competent jurisdiction, 

such portion or application shall be deemed a separate, distinct, and independent provision and 

such holding shall not affect the validity of the remaining portions thereof..

SECTION SEVEN: EFFECTIVE DATE.

This Ordinance shall take effect immediately upon closing of the subject property and the full 

transfer of ownership from the City of Daytona Beach Shores to Oceans 25, LLC.
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CITY OF DAYTONA BEACH SHORES, FLORIDA

____________________________________
NANCY J. MILLER, MAYOR

________________________________________ ______________________________
MICHAEL T. BOOKER, CITY MANAGER CHERI SCHWAB, CITY CLERK

Approved as to form:

_________________________________________
RAYMOND J. BRANCH, CITY ATTORNEY

Passed on first reading this __ day of _____________, 2020.

Enacted on second reading this __ day of _____________, 2020.

DEVELOPER SIGNATURE BLOCK FOLLOWS:
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PLENARY CONCURRENCE OF DEVELOPER

The undersigned developer concurs in each and every respect to the provisions of the 

subject amendment to the subject Development Agreement and the provisions of this Ordinance.

OCEANS 25, LLC, a Florida limited 
liability company.

_____________________________
Patrick Sullivan
Date:____________ __, 2020

_____________________________
William Humbert
Date:____________ __, 2020

WITNESSES:

________________________ _______________________
Signature of Witness Signature of Witness
_______________________ ________________________
Printed Name of Witness Printed Name of Witness

STATE OF FLORIDA )

COUNTY OF VOLUSIA )

I HEREBY CERTIFY that on this day, before me, an officer duly authorized to 

administer oaths and take acknowledgments, personally appeared Brendan R. Galbreath and 

Shannon M. Galbreath, and they acknowledged executing the same in the presence of two 

subscribing witnesses freely and voluntarily and they are personally known to me or provided 

____________________ as identification.

Witness my hand and official seal in the County and State last aforesaid this ___ day of 

_____________, 2020.

(Affix Notary Seal) ______________________________
Notary Public; State of Florida
Print Name: ___________________
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Prepared by:
Jeffrey P. Brock, Esquire
Smith Bigman Brock, P.A.
444 Seabreeze Blvd.
Suite 900
Daytona Beach, Florida 32118

Return To:
Ms. Cheri Schwab
City Clerk
2990 South Atlantic Avenue
Daytona Beach Shores, Florida 32118
Tax Parcel Identification Number:  532706040020 (Altkey: 5085317).

OCEANS 25, LLC/CITY OF DAYTONA BEACH SHORES
 DEVELOPMENT AGREEMENT 

 PROPERTY PERTAINING TO 2900 SOUTH ATLANTIC AVENUE 

THIS DEVELOPMENT AGREEMENT  is  made and entered into on the
Effective  Date  described  below,  between  Oceans  25,  LLC,  a  Florida  limited
liability company, registered and authorized to conduct business in the State of
Florida, whose principal address is 1757 North Nova Road, #108G, Holly Hill,
Florida  32117  and  whose  mailing  address  is  Post  Office  Box  227,  Daytona
Beach,  Florida  32115,  to  be  legal  and  equitable  owner  (under  a  separate
purchase and sale agreement between the parties), hereinafter referred to as the
“PROPERTY  OWNER”,  and  the  City  of  Daytona  Beach  Shores,  Florida,  a
municipal corporation of the State of Florida, holding tax exempt status, whose
mailing address is 2990 South Atlantic Avenue, Daytona Beach Shores, Florida
32118, hereinafter referred to as “CITY”.

W I T N E S S E T H:

WHEREAS, the PROPERTY OWNER is the future owner of real property
located at 2900 South Atlantic Avenue in Daytona Beach Shores (Exhibit “A”)
(referred to from time-to-time as the “premises” in this Development Agreement
and  which  is  the  subject  of  the  conceptual  site  plan  referenced  herein  and
attached  as  Exhibit  “B”  to  this  Development  Agreement)  and,  further,  which
property is currently owned by the CITY; and

WHEREAS, the PROPERTY OWNER and the CITY have a great interest
in developing a high quality residential development to benefit the economy and
well-being of the CITY as a general matter; and

WHEREAS, the CITY desires to provide economic and other benefits to
the citizens of the CITY in order that they may continue to enjoy a high quality of
life within a well-planned community; and

WHEREAS, Section 163.3202,  Florida Statutes, provides that the CITY
shall  adopt  and  enforce  land  development  regulations  for  the  purpose  of
implementing its  Comprehensive Plan and protecting the public health, safety,

1
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and general welfare; and

WHEREAS, pursuant  to  the  Florida  Local  Government  Development
Agreement  Act,  as  set  forth  at  Sections 163.3220 through 163.3243,  Florida
Statutes, local governments are authorized to adopt, by ordinance, procedures
and requirements whereby a local government may consider and enter into a
development agreement with any person having a legal or equitable interest in
real  property  located  within  the  local  government's  jurisdiction  and  the  CITY
enacted Ordinance 2013-10 (now codified at Chapter 15, Appendix “G”,  Land
Development Code, Code of Ordinances of the City of Daytona Beach Shores) to
implement the provisions of the referenced statutory provisions; and

WHEREAS, the  lack  of  certainty  in  the  approval  of  development  can
result  in  a  waste  of  economic  and  land  resources;  discourage  sound  capital
improvement  planning  and  financing;  escalate  the  cost  of  housing  and
development; and discourage commitment to comprehensive planning and the
CITY and the PROPERTY OWNER desire to engage in sound and long range
planning with regard to the premises in a manner that protects the investment
backed expectations and rights of the PROPERTY OWNER while providing for
an array of benefits to the citizens of the CITY; and

WHEREAS, development  agreements  entered  into  pursuant  to  the
Florida Local Government Development Agreement Act,  strengthen the public
planning process, encourage sound capital improvement, planning and financing;
assist  in  assuring  that  there  are  adequate  capital  facilities  to  support
development;  encourage private  participation  in  comprehensive  planning;  and
reduce  the  economic  cost  of  a  development  by  providing  assurances  to  a
developer  that,  upon  receipt  of  a  development  permit,  the  developer  may
proceed in accordance with existing laws and policies, subject to the conditions
of a development agreement; and

WHEREAS, development agreements are contracts negotiated between
project proponents and public agencies that govern the land uses that may be
allowed in a particular project and, although subject to negotiation, allowable land
uses  must  be  consistent  with  the  local  planning  policies  formulated  by  the
legislative body (the CITY’s City Council) through its  Comprehensive Plan, and
consistent with any applicable specific plan; and

WHEREAS, neither the PROPERTY OWNER nor the CITY, as the local
government with land use regulatory authority over lands located within the CITY,
is  required  to  enter  into  a  development  agreement  and,  when  entered,  the
allowable land uses and other terms and conditions of approval are negotiated
between the parties, subject to the CITY’s ultimate approval by the City Council,
but  while  a  development  agreement  must  advance the CITY’s local  planning
policies, it may also contain provisions that vary from otherwise applicable zoning
standards and land use requirements; and

2
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WHEREAS, development  agreements  are,  essentially,  a  planning  tool
that allows public agencies greater latitude to advance local planning policies,
sometimes in new and creative ways and, as such, development agreements
may be viewed as an alternative to the traditional development approval process
which, in practice, it is commonly used in conjunction with; and

WHEREAS, the  enactment  of development  agreements  by  ordinance
results  in  the  enactment  of  the  development  agreement  effectuating  and
memorializing the zoning and land use entitlements of the property which is the
subject of each development agreement; and

WHEREAS, the  City  Council  of  the  CITY  has  enacted  a  series  of
economic incentive programs which programs are summarized as follows:

A.  LAND PURCHASE ECONOMIC DEVELOPMENT PRO-
GRAM:

To  encourage  the  renovation,  development,  redevelopment
and productive use of lands and buildings within the City, the
City Council may enter development agreements, which may
relate  to  either  City-owned or  non-City-owned real  property
and provide the purchaser of the land with a grant of up to a
10% of the purchase price to allow the purchaser to use the
funds to assist in the development of the real property or in or-
der to assist in the build out of the property in a high quality
plan of development.

B.  ECONOMIC  DEVELOPMENT  COMMERCIAL  LEASE
SUBSIDY PROGRAM:

This Program will  provide a subsidy,  under  appropriate cir-
cumstances, to subsidize leases relating to new businesses
within the City over a 3 year period of time in order to assist
selected businesses to commence economic activity and re-
main a going concern. Leases may be subsidized up to 30%
for the first year of the lease, up to 20% for the second year of
the lease, and up to 10% for the third year of the lease: Exist-
ing businesses which desire to relocate to a larger space in
the City which relocation will result in enhanced business op-
erations or employment and businesses which extend a lease
for a longer term of at least 3 years when the extension will re-
sult  in  enhanced  business  operations  or  employment  shall
also be eligible for the same benefits. The total amount of this
incentive may not exceed $20,000.00.

3
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C. ALTERNATIVE GRANT PROGRAM:

In the event that an owner of real property has engaged in or
entered a business relationship in a manner which the City
determines is not conducive to a lease subsidy being granted
by the City, the City may enter grant agreements with such
applicants such as, by way of example, facade or beautifica-
tion grant agreements; provided that the City is attaining sub-
stantially or more of the same economic and other benefits
that are substantially the same or greater than that the City
would enjoy under a lease subsidy award. Such grants may
be awarded under conditions that address the unique nature
of  the  business  arrangement  within  which  context  the  real
property is held or the business operated. The total amount of
the grant under an agreement may not exceed $20,000.00.

D. BUSINESS LOYALTY PROGRAM:

The owner of an eligible business may receive a reimburse-
ment of part of its certificate of use fee and a reduction in its
local business tax for a period of time.

E. ALTERNATIVE TAX RELIEF PROGRAM:

The owner of real property may receive a negotiated amount
of refunds of City fees and ad valorem taxes for a negotiated
period of time.

; and

WHEREAS, the City staff must conclude and advise the City Council of
the  CITY  that  any  of  the  aforementioned  proposed  economic  incentives  are
compliant with the ordinances that the City Council has enacted after due and
required vetting and analysis; and

WHEREAS, Section  166.021(8),)  Florida  Statutes,  with  particular
emphasis on the emphasized text, provides as follows:

(8) (a) The Legislature finds and declares that this state
faces  increasing  competition  from  other  states  and  other
countries for the location and retention of private enterprises
within its borders. Furthermore, the Legislature finds that there
is  a  need to  enhance and expand economic activity  in  the
municipalities  of  this  state  by  attracting  and  retaining
manufacturing  development,  business  enterprise
management,  and  other  activities  conducive  to  economic
promotion, in order to provide a stronger, more balanced, and

4
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stable  economy  in  the  state,  to  enhance  and  preserve
purchasing  power  and  employment  opportunities  for  the
residents  of  this  state,  and  to  improve  the  welfare  and
competitive position of the state. The Legislature declares that
it is necessary and in the public interest to facilitate the growth
and creation of business enterprises in the municipalities of
the state.
(b) The governing body of a municipality may expend public
funds to attract and retain business enterprises, and the use
of  public  funds  toward  the  achievement  of  such  economic
development  goals  constitutes  a  public  purpose.  The
provisions of this chapter which confer powers and duties on
the governing body of a municipality, including any powers not
specifically prohibited by law which can be exercised by the
governing body of a municipality, shall be liberally construed
in  order  to  effectively  carry  out  the  purposes  of  this
subsection.
(c) For the purposes of this subsection, it constitutes a public
purpose  to  expend public  funds  for  economic  development
activities, including, but not limited to, developing or improving
local infrastructure, issuing bonds to finance or refinance the
cost of capital projects for industrial or manufacturing plants,
leasing  or  conveying  real  property,  and  making  grants  to
private enterprises for the expansion of businesses existing in
the  community  or  the  attraction  of  new  businesses  to  the
community.
(d) A contract between the governing body of a municipality
or other entity engaged in economic development activities on
behalf  of  the  municipality  and  an  economic  development
agency must require the agency or entity receiving municipal
funds  to  submit  a  report  to  the  governing  body  of  the
municipality detailing how the municipal funds are spent and
detailing the results of the economic development agency’s or
entity’s efforts on behalf of the municipality. By January 15,
2011, and annually thereafter, the municipality shall file a copy
of the report with the Office of Economic and Demographic
Research and post a copy of the report on the municipality’s
website.
(e)1. By January 15, 2011, and annually thereafter, each
municipality having annual revenues or expenditures greater
than  $250,000  shall  report  to  the  Office  of  Economic  and
Demographic Research the economic development incentives
in  excess  of  $25,000  given  to  any  business  during  the
municipality’s  previous  fiscal  year.  The  Office  of  Economic
and  Demographic  Research  shall  compile  the  information
from the municipalities into a report and provide the report to

5
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the  President  of  the  Senate,  the  Speaker  of  the  House of
Representatives,  and  the  Department  of  Economic
Opportunity. Economic development incentives include:
a. Direct  financial  incentives  of  monetary  assistance
provided to a business from the municipality  or through an
organization authorized by the municipality.  Such incentives
include,  but  are  not  limited  to,  grants,  loans,  equity
investments,  loan  insurance  and  guarantees,  and  training
subsidies.
b. Indirect  incentives  in  the  form  of  grants  and  loans
provided  to  businesses  and  community  organizations  that
provide  support  to  businesses  or  promote  business
investment or development.
c. Fee-based  or  tax-based  incentives,  including,  but  not
limited  to,  credits,  refunds,  exemptions,  and  property  tax
abatement or assessment reductions.
d. Below-market rate leases or deeds for real property.
2. A  municipality  shall  report  its  economic  development
incentives in the format specified by the Office of Economic
and Demographic Research.
3. The Office of Economic and Demographic Research shall
compile  the  economic  development  incentives  provided  by
each municipality in a manner that shows the total  of each
class of economic development incentives provided by each
municipality and all municipalities.
(f) This  subsection  does  not  limit  the  home  rule  powers
granted by the State Constitution to municipalities.

; and

WHEREAS, the City Council of the CITY finds it is in the best interest and
welfare of the citizens of the CITY to approve this Development Agreement with
the terms and conditions set forth herein; and

WHEREAS, the City Council of the CITY has determined that the terms
and conditions of this Development Agreement are in the best interests of the
public  health,  safety  and welfare  of  the  citizens of  the  CITY and provide  for
specific public benefits; and

WHEREAS, the City Council of the CITY hereby finds and concludes that
the provisions of this Development Agreement are consistent with the CITY’s
Comprehensive  Plan and  will  result  in  the  provision  of  enhanced  economic
development within the CITY and is  consistent  with the general  purpose and
intent of the land development regulations of the CITY and no amendments are
required to the CITY’s  Comprehensive Plan or land development regulations in
order to approve the development set forth in this Development Agreement; and
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WHEREAS, the PROPERTY OWNER and the CITY have complied with
all requirements and procedures of Florida law in processing and advertising this
Development Agreement; and

WHEREAS, this  Development  Agreement  is  consistent  with  the  goals,
objectives and policies of the  Comprehensive Plan of the City Daytona Beach
Shores.

NOW, THEREFORE, in consideration of the foregoing, and the premises
and the promises,  covenants and agreements herein  contained,  and of  other
good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged  by  the  parties  the  PROPERTY  OWNER  and  CITY  agree  as
follows:

SECTION 1. RECITALS/FINDINGS  .  

(a). The recitals, set forth above, are true and correct and form a material part
of this Development Agreement upon which the parties have relied.

(b). The  findings,  set  forth  above,  are,  and  constitute,  the  legislative,
administrative and quasi-judicial findings of the City Council of the CITY and form
a material  part  of  this  Development  Agreement  upon which  the  parties  have
relied.

SECTION 2. PREMISES.

(a). The PROPERTY OWNER hereby designates, and the CITY hereby
accepts, the following described tract of real property as the legal description for
the premises for the purposes of this Development Agreement:

(LEGAL DESCRIPTION) – See attached Exhibit “A”.

(b). The legal entity having legal or equitable ownership of the premises
is  the  PROPERTY  OWNER  as  the  contract  purchaser  of  the  CITY-owned
property.

SECTION 3. SITE , ELEVATIONS, LANDSCAPINB PLANS  FOR 
DEVELOPMENT  .  

The  attached  conceptual  site  plan  for  development  of  the  premises
(Exhibit  “B”);  elevations  plans  (Exhibit  C)  and  conceptual  landscaping  plans
(Exhibit D) are hereby approved by the terms and conditions of this Development
Agreement.

SECTION 4. TERMS  AND  CONDITIONS  RELATIVE  TO  THE
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PREMISES.

(a). In  addition  to  all  other  covenants,  obligations,  duties  and
responsibilities set forth  herein,  the PROPERTY OWNER is  approved for the
following development on the premises in accordance with the conceptual site
plan for development of the premises (Exhibit “B”).

(b). The  development  uses,  including  parking,  driveways  and
landscaping, as set forth on the conceptual site plan approved in Section 3 and
attached as Exhibit “B” comply with the criteria for development in the applicable
provisions in the land development regulations of  the CITY applicable to  this
development  project  on  the  premises  or  as  modified  in  this  Development
Agreement.

(c). The  public  facilities  that  will  service  the  development  of  the
premises  shall  continue  as  the  premises  are  currently  served. All  necessary
public facilities shall be available concurrent with the impacts of the development.

(d). The public purposes and benefits that are derived and provided by
the development of the premises as set forth in this Development Agreement
include the enhancement of the City's ad valorem tax base by placing tax exempt
property  into  economic  use.  Further,  sale  of  City-owned  real  property  shall
provide necessary funding for the economic development programs of the City.
Moreover,  the  increased  residents  of  the  CITY  resulting  from  the  economic
activity  and residential  development  set  forth  in  this  Development Agreement
shall assist in the development of the critical population and resident mass that
will  act as a catalyst  for future successful  economic activity and development
within the CITY.

(e). All development permits normatively needed to be approved for the
development  of  the  premises  shall  be  subject  to  the  review  and  approval
processes  during  the  course  of  the  development  of  the  premises;  provided,
however, that, it is noted that no Comprehensive Plan amendments or changes
in land use designations or changes in zoning classifications/districts assigned to
property are necessitated by the development approved for the premises nor any
required submissions to or approvals from Volusia County; the State of Florida
(departments  of  Economic  Opportunity,  Environmental  Protection,
Transportation,  or  such other  department  or  agency of  the  State  as  may be
applicable);  the  United States  Army Corps of  Engineers;  the St.  Johns River
Water Management District; the United States Environmental Protection Agency
or any other Federal departments or agencies with competent jurisdiction over
any  aspect  of  the  approved  development,  but  such  requirements  are  not
precluded by this Development Agreement and the parties recognize and agree
that the CITY is adhering to the provisions of Section 166.033, Florida Statutes.

(f). The deviations as set forth below for the proposed development of
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the premises in accordance with Exhibit “B” have been granted by the CITY with
regard to the provisions of the CITY’s land development regulations and the City
agrees  to  the  development  of  the  premises  associated  with  the  plan  of
development set forth in this Development Agreement.

(i) Front  Yard  Setback  of  15  ft.  on  S.  Atlantic  Avenue  and
Oceans West Boulevard and 10 feet on Ridge Road (vs 30
feet 
required by CITY’s land development regulations).

(ii) No commercial component to the proposed residential use
(vs.  MXD  (Mixed  Use  District)  requiring  a  commercial
component). 

(iii) No loading zone (vs. 40ft x 12 ft. loading zone required by
CITY land development regulations)
 

(g). Notwithstanding the plan of development set forth in the conceptual
site plan for development of the premises (Exhibit “B”), the maximum number of
townhomes that may be constructed on the premises shall be 25.

(h). The maximum number of townhomes (25) shall be implemented as
a deed restriction and a covenant that runs with and burdens the premises and
the use as townhome development shall also be a limiting deed restriction that
shall be implemented during the course of the closing of the purchase and sale
transaction.

(i). The  parties  recognize  that  it  is  the  intent  of  the  PROPERTY
OWNER to obtain the final certificate of occupancy for the development project
contemplated  under  this  Development  Agreement  no  later  than  9  months
following the Closing of the purchase and sale of the premises. 

(j). Prior  to  the  issuance  of  the  first  certificate  of  occupancy  the
PROPERTY OWNER shall have established in accordance with controlling law,
as  to  the  reasonable  satisfaction  of  the  CITY,  a  mandatory  homeowners
association to  manage and maintain  common areas and matters of  a  similar
nature.

(k) Notwithstanding  the  setbacks  set  forth  above,  ancillary
improvements to the townhomes may encroach into the building setback areas.
Ancillary improvements shall include roof overhangs, balconies, patios, porches,
fences, walls, landscaping, irrigation, and utilities.  

SECTION 5. ECONOMIC DEVELOPMENT INCENTIVES AND 
PROPERTY OWNER CONTRIBUTIONS.
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(a). The CITY has agreed to sell the premises, which is currently CITY-
owned property  for  a  sum substantially  less  than the  appraised value  of  the
property under the provisions of the purchase and sale agreement.

(b). The  parties  acknowledge  that  there  are  sewer  utility  facilities
located on the premises (a force main, etc.) and the costs for such work shall be
borne  by  the  CITY,  but  shall  be  made a  part  of  the  PROPERTY OWNER’s
program  of  development.  The  payment  shall  be  made  from  funds  from  the
Closing which occurs from the purchase and sale of the premises. The sum of
$100,000.00 shall be deposited by the City with the Closing Agent at closing be
held by the Closing Agent, acting as Escrow Agent (said sum representing the
estimated costs of utility relocation plus a 10% contingency amount). Upon work
being  accomplished,  the  PROPERTY  OWNER  shall  receive  draws  from  the
withheld amount to pay for contractor charges to accomplish the utility relocation.
The stated sum shall be a not-to-exceed amount payable for the work by the
CITY.  Any balance remaining in escrow upon the completion of the relocation
shall be delivered by escrow agent to the City.

(c). With  regard  to  benefits  paid  by  the  CITY  to  the  PROPERTY
OWNER under the CITY's economic development incentive programs, the CITY
agrees as follows: The PROPERTY OWNER will receive a 10% reimbursement
of  $80,100.00  for  the  purchase  of  the  subject  CITY-owned  property  at  the
issuance  of  a  certificate  of  occupancy  for  the  25 th townhome  certificate  of
occupancy as contemplated under the plan of development authorized under this
Development Agreement so long such 25th townhome certificate of occupancy is
issued within two (2) years from the date of Closing of the purchase and sale of
the premises by the Owner from the City. 

(d)   The  PROPERTY  OWNER  shall  grant  to  the  CITY  at  no  cost  a
underground  utility  and  access  easement  over  all  water  and  sewer  facilities
located on the premises. 

SECTION 6. REASONABLE APPROVAL.

In  those  instances  in  this  Development  Agreement  in  which  a  party’s
approval, consent or satisfaction is required, then it shall be implied that such
action shall be exercised in a reasonable manner and within a reasonable time
frame.  The City shall waive all City impact fees, application fees, and review
fees for the development of the premises and shall expedite all review.

SECTION 7. REMEDIES  .  

Each party shall have any and all remedies as permitted by law; provided,
however,  that  the  parties  agree  to  provide  for  positive  dialogue  and
communications if  disputes or disagreements arise as to  the interpretation or
implementation of this Development Agreement.
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SECTION 8. TIME IS OF THE ESSENCE.

Time  is  of  the  essence  of  the  lawful  performance  of  the  duties  and
obligations contained in this Development Agreement. The parties covenant and
agree  that  they  shall  diligently  and  expeditiously  pursue  their  respective
obligations set forth in this Development Agreement.

SECTION 9. HEADINGS/CAPTIONS  .  
 

All sections and descriptive headings in this Development Agreement are
inserted  for  convenience  only,  and  shall  not  affect  the  construction  or
interpretation hereof.

SECTION 10. FORCE MAJEURE  .  

No party shall be considered in default in performance of its obligations
hereunder to the extent that performance of such obligations, or any of them, is
delayed or prevented by Force Majeure. Force Majeure shall include, but not be
limited to, hostility, revolution, civil commotion, strike, epidemic, fire, flood, wind,
earthquake, terrorism, hurricane, explosion, any law, proclamation, regulation, or
ordinance or other act of government, or any act of God or any cause whether of
the same or different nature, existing or future; provided that the cause whether
or not enumerated in this Section is beyond the control and without the fault or
negligence of the party seeking relief under this Section.

SECTION 11. DEVELOPMENT  AGREEMENT  BINDING;  RUNS  WITH
THE LAND.

(a). This Development Agreement shall be binding upon and inure to
the benefit and burden of the successors in interest, transferees and assigns of
the parties. Each party hereto represents to the other that it has undertaken all
necessary actions to execute this Development Agreement, and that it has the
legal authority to enter into this Development Agreement and to undertake all
obligations imposed on it. The signatories hereof represent that they have the
requisite and legal authority to execute this Development Agreement and bind
the respective parties herein.

(b). This Development Agreement touches and concerns the premises
and shall run with the land and shall be binding upon and inure to the benefit and
burden of the parties hereto and their respective successors and assigns.

SECTION 12. EXHIBITS.

All exhibits to this Development Agreement are hereby incorporated into
this Development Agreement by this reference thereto.

11

Page 43 of 192



Exhibit A - Survey and Legal Description of the Premises
Exhibit B - Conceptual Development Plan
Exhibit C - Elevations
Exhibit D - Landscaping Plan 

SECTION 13. PUBLIC RECORDS  .  

(a). The  PROPERTY  OWNER  shall  allow  public  access  to  all
documents, papers, letters or other materials subject to the provisions of Chapter
119,  Florida Statutes, and other controlling law and which have been made or
received  by  the  PROPERTY  OWNER  in  conjunction  with  this  Development
Agreement and shall adhere to the controlling provisions of State law relating to
public records.

(b). IF  THE  PROPERTY  OWNER  HAS  QUESTIONS  REGARDING
THE  APPLICATION  OF  CHAPTER  119,  FLORIDA  STATUTES,  TO  THE
PROPERTY OWNER’S DUTY TO PROVIDE PUBLIC RECORDS RELATING
TO THIS CONTRACT, CONTACT THE CUSTODIAN OF PUBLIC RECORDS;
CHERI  SCHWAB,  CITY  CLERK,  (386)  763-5353,
CSCHWAB@CITYOFDBS.ORG,  2990  SOUTH  ATLANTIC  AVENUE,
DAYTONA BEACH SHORES, FLORIDA 32118.

SECTION 14. EQUAL OPPORTUNITY.

The PROPERTY OWNER agrees that it will not discriminate against any
employee or applicant for employment for work relating to the services provided
under this Development Agreement because of race, color, religion, sex, age,
national  origin  or  disability  and  will  take  affirmative  steps  to  ensure  that
applicants are employed and employees are treated during employment without
regard to race, color, religion, sex, age, national origin or disability. This provision
shall  include,  but  not  be  limited  to,  the  following:   employment,  upgrading,
demoting or transfer; recruitment advertising; layoff or termination; rates of pay or
their forms of compensation; and selection for training, including apprenticeship.

SECTION 15.  CONFLICT OF INTEREST  .  

The PROPERTY OWNER agrees that it will not commit any act that would
cause or create a conflict of interest as defined by Chapter 112, Florida Statutes,
to  exist  or  occur  in  the  performance  of  its  obligations  pursuant  to  this
Development Agreement with the CITY.

SECTION 16 .  COMPLIANCE WITH LAWS AND REGULATIONS.

In performing pursuant to this Development Agreement, the PROPERTY
OWNER shall abide by all statutes, ordinances, rules, and regulations pertaining
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to, regulating the acts contemplated to be performed herein, including those now
in effect and hereafter adopted. This provision shall include, but not be limited to,
the provisions of the CITY’s land development regulations and the codes and
ordinances  of  the  CITY.  Any  violation  of  said  statutes,  ordinances,  rules  or
regulations shall constitute a material breach of this Development Agreement.

SECTION 17. NOTICES.

(a). Whenever either party desires to give notice unto the other, notice
may be sent to:

For the CITY:

Mr. Mike Booker
City Manager
City of Daytona Beach Shores
2990 South Atlantic Avenue
Daytona Beach Shores, Florida 32771

For the PROPERTY OWNER:

Oceans 25, LLC
Attn:. Patrick E. Sullivan
1757 North Nova Road
#108G
Holly Hill, Florida 32117

(b).     Either party may change the address for notification by providing
notice of such change to the other party.

SECTION 18.  INTERPRETATION; APPLICABLE LAW; VENUE.

The laws of the State of Florida shall govern this Development Agreement.
Any legal action necessary arising out of the Development Agreement will have
its venue in Volusia County and the Development Agreement will be interpreted
according to the laws of Florida. No remedy herein conferred upon any party is
intended to be exclusive of any other remedy, and each and every other remedy
given hereunder or now or hereafter existing at law or in equity or by statute or
otherwise.  No  single  or  partial  exercise  by  any  party  of  any right,  power,  or
remedy hereunder shall preclude any other further exercise thereof. Waiver of a
default shall not be deemed a waiver of any subsequent defaults. In any action
brought by either party for the enforcement of the obligations of the other party,
the prevailing party shall be entitled to recover reasonable attorney’s fees and
court costs. The specific provisions of this Development Agreement shall prevail
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over the generality of the foregoing.  In any action or proceeding required to
enforce or interpret the terms of this Development Agreement, venue shall be in
the Seventh Judicial Circuit Court in and for Volusia County, Florida.

SECTION  19.   CONSTRUCTION  OR  INTERPRETATION  OF  THE
DEVELOPMENT AGREEMENT.

This  Development  Agreement  is  the  result  of  bona  fide arms-length
negotiations between the parties and all  parties have contributed substantially
and materially to the preparation of the Development Agreement.  Accordingly,
this Development Agreement shall not be construed or interpreted more strictly
against either party than against any other party both parties having participated
in the drafting of this Development Agreement. Whenever a decision is provided
for herein which is to be made by the CITY, such decision must be in writing in
order to be binding upon the CITY.

SECTION 20.  ENTIRE DEVELOPMENT AGREEMENT/MODIFICATION.

(a)  This Development Agreement constitutes the complete, integrated and
entire agreement between the parties with respect to the subject matter
hereof, and supersedes all prior agreements, arrangements, contracts
or understandings, whether oral or written, between the parties relating
thereto,  all  of  which have been integrated herein.  This  Development
Agreement may not  be amended,  changed,  or modified and material
provisions hereunder may not be waived, except by a written document,
of equal dignity herewith and signed by all parties to this Development
Agreement.

(b)  If  the  City  Council  of  the  CITY  finds,  on  the  basis  of  substantial
competent evidence, that there has been a failure to comply with the
terms  of  this  Development  Agreement,  this  Development  Agreement
may  be  revoked  or  modified  by  the  City  Council  upon  affording  the
PROPERTY OWNER administrative due process rights in accordance
with controlling law.

(c)  A substantial modification of this Development Agreement shall require
approval by the City Council in accordance with the procedures set forth
in  Chapter  15,  Appendix  “G”,  Land  Development  Code,  Code  of
Ordinances of the City of  Daytona Beach Shores. This Development
Agreement  may  be  amended  or  canceled  by  mutual  consent  of  the
parties to the agreement or by their  successors in interest;  provided,
however, that a substantial modification of this Development Agreement
shall require  approval  by  the  City  Council  in  accordance  with  the
procedures set forth in Chapter 15, Appendix  “G”,  Land Development
Code,  Code  of  Ordinances  of  the  City  of  Daytona  Beach  Shores.
Substantial modification shall mean any modification that is inconsistent
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with the substantial compliance definition contained in Sec. 202 of the
City’s LDC.

(d)  If  State  or  Federal  laws  are  enacted  after  the  execution  of  this
Development  Agreement,  which  are  applicable  to  and  preclude  the
parties' compliance with the terms of this Development Agreement, this
Development Agreement shall be modified or revoked as is necessary
to comply with the relevant State or Federal laws.

SECTION 21.  THIRD PARTY BENEFICIARIES/TRANSFERABILITY.

(a) The CITY shall  not  be liable  to  any person,  firm or  corporation who
contracts  with  or  provides  goods  or  services  to  the  PROPERTY
OWNER  in  connection  with  services  provided  by  the  PROPERTY
OWNER to the  CITY; and there is no contractual  relationship,  either
expressed or implied, between the CITY and any other person, firm, or
corporation supplying any work, labor, services, goods or materials to
the  PROPERTY  OWNER  as  a  result  of  its  services  to  the  CITY
hereunder. This Development Agreement is solely for the benefit of the
formal parties to this Development Agreement, and no right or cause of
action shall accrue by reason hereof to or for the benefit of any other
third  party  not  a  formal  party  hereto.  Nothing  in  this  Development
Agreement, expressed or implied, is intended or shall be construed to
confer  upon or  give any person or  entity  any right,  remedy or  claim
under or by reason of this Development Agreement or any provisions or
conditions  hereof,  other  than  the  parties  hereto  and  their  respective
representatives, successors and assigns as set forth herein.

(b)  This Development Agreement is transferable. However, so long as the
land or structure or any portion thereof covered under this Development
Agreement  continues  to  be  used  for  the  purposes  for  which  it  was
issued,  then  no  person  (including  successors  and  assigns  of  the
person(s) or entity(ies) who obtained this Development Agreement or
land which is the subject of this Development Agreement) may make
use  of  the  land  except  in  accordance  with  the  conditions  and
requirements  of  this  Development  Agreement.  The provisions of  this
Development Agreement run with and burden the real property to which
it relates until release or amended in accordance with formal action of
the CITY.

SECTION 22.  ATTORNEYS FEES AND COSTS.

In  the  event  of  any  action  to  enforce  the  terms  of  this  Development
Agreement, the prevailing party shall be entitled to recover reasonable attorneys’
fees, paralegals’ fees, and costs incurred, whether the same be incurred in pre-
litigation negotiation, litigation at the trial level, or upon appeal.
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SECTION 23.  SEVERABILITY.

If  any  one or  more  of  the  covenants  or  provisions of  this  Development
Agreement  shall  be  held  to  be  contrary  to  any  express  provision  of  law  or
contrary to the policy of express law, though not expressly prohibited, or against
public policy,  or  shall,  for  any reason whatsoever,  be held invalid,  then such
covenants or provisions shall be null and void, shall be deemed separable form
the remaining covenants or provisions of this Development Agreement, and shall,
in no way, affect the validity of  the remaining covenants or provisions of this
Development Agreement.

SECTION 24.   EFFECTIVE DATE/TERMINATION;  PERIODIC REVIEW
OF DEVELOPMENT AGREEMENT.

(a)  This Development Agreement shall  take effect on the date that this
Development Agreement is fully executed by the parties and is recorded
in the Official Records (Land Records) of Volusia County, Florida.

(b) This Development Agreement shall be in effect for a period of twenty-
four (24) months, but may be extended by mutual consent of the CITY
and the PROPERTY OWNER. Any request for an extension shall  be
subject to the public hearing process necessary for the initial approval of
said  Development Agreement;  provided,  however,  that  the CITY has
concluded that the vested rights of the PROPERTY OWNER and the
investment backed expectations of the PROPERTY OWNER warrant a
renewal and continuation of the development approved for the premises
herein.

(c)  Prior to the completion of the project and at the issuance of a certificate
of  occupancy  by  the  CITY,  the  CITY  may  review  this  Development
Agreement  as  well  as  at  least  once  every  twelve  (12)  months  to
determine if there has been demonstrated good faith compliance with
the terms of the Development Agreement.

SECTION 25.  COUNTERPARTS.

This  Development  Agreement  may  be  executed  in  any  number  of
counterparts, each of which shall be deemed an original, but all of which, taken
together, shall constitute one and the same document.

SIGNATURE PAGES FOLLOW:
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IN  WITNESS  WHEREOF,  the  parties  have  executed  this  Development
Agreement on the date stated below their signature.

Attest: CITY OF DAYTONA BEACH SHORES

___________________________ __________________________
Cheri Schwab, City Clerk Nancy J. Miller, Mayor

Date: ______________________

___________________________
Michael T. Booker, City Manager

Approved as to form and legality:

___________________________
Raymond J. Branck, City Attorney

ADDITIONAL SIGNATURE PAGE FOLLOWS:
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Witnesses: OCEANS  25,  LLC,  a  Florida  limited
liability company

__________________________ By: ___________________________
Patrick E. Sullivan

__________________________ Manager 
Printed Name

__________________________

__________________________
Printed Name

Acknowledgment

State of Florida )

County of Volusia )

I Hereby Certify that on this day, before me, an officer duly authorized to
administer  oaths  and  take  acknowledgments,  personally  appeared  Patrick  E.
Sullivan, acknowledged executing the same in the presence of two subscribing
witnesses freely and voluntarily and they are personally known to me or provided
____________________ as identification.

Witness  my hand and official seal in the County and State last aforesaid
this ___ day of ____________, 2020.

(Affix Notary Seal)

__________________________
Notary Public; State of Florida
Print name: ____________
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Exhibit A

{Legal Description and Boundary Survey}
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Exhibit B 
{conceptual plan}
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Exhibit C
{Elevations}
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Exhibit D
{Conceptual Landscaping Plan}
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TELEPHONE: (386) 239-7166 FAX: (386) 239-7120

100 MARINA POINT DR., DAYTONA BEACH, FL. 32114

JOSEPH H. HOPKINS, P.E. NO. 48059

CIVIL ENGINEERING / PLANNING / DEVELOPMENT

THE PERFORMANCE GROUP

EXHIBIT A - SURVEY

PROJECT: OCEANS 25

FILE: 894-BASE 4

SCALE: NTS

DATE:  12/18/19; 2/17/20

NO. DATE REVISION
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TELEPHONE: (386) 239-7166 FAX: (386) 239-7120

100 MARINA POINT DR., DAYTONA BEACH, FL. 32114

JOSEPH H. HOPKINS, P.E. NO. 48059

CIVIL ENGINEERING / PLANNING / DEVELOPMENT

THE PERFORMANCE GROUP

EXHIBIT A - LEGAL DESCRIPTION

PROJECT: OCEANS 25

FILE: 894-BASE 4

SCALE: NONE

DATE:  12/18/19

PART OF BLOCKS D AND E, MCELROYS BELLEVIEW SUBDIVISION, AS RECORDED IN MAP BOOK 11, PAGE 98,

PUBLIC RECORDS OF VOLUSIA COUNTY, FLORIDA BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

FROM A POINT OF REFERENCE, SAID POINT BEING THE INTERSECTION OF THE NORTHERLY LINE OF

MCELROYS BELLEVIEW WITH THE EASTERLY LINE OF SOUTH PENINSULA DRIVE, AN 80 FOOT RIGHT-OF-WAY

AS PRESENTLY ESTABLISHED; THENCE NORTH 89°33'11" EAST ALONG THE NORTHERLY LINE OF THE

AFORESAID MCELROYS BELLEVIEW A DISTANCE OF 951.56 FEET TO THE POINT OF BEGINNING; THENCE

CONTINUE NORTH 89°33'11" EAST ALONG SAID NORTHERLY LINE OF MCELROYS BELLEVIEW A DISTANCE OF

165.72 FEET TO A POINT ON A CURVE CONCAVE EASTERLY, SAID POINT BEING ON THE WESTERLY

RIGHT-OF-WAY OF SOUTH ATLANTIC AVENUE, AN 80 FOOT RIGHT-OF-WAY AS PRESENTLY ESTABLISHED;

THENCE ALONG SAID CURVE TO THE LEFT HAVING A RADIUS OF 1349.46 FEET, AND A CENTRAL ANGLE OF

10°26'41", AN ARC LENGTH OF 246.00 FEET, AND A CHORD DISTANCE OF 245.66 FEET, BEARING SOUTH 37°35'54"

WEST, TO A POINT OF REVERSE CURVATURE CONCAVE NORTHWESTERLY; SAID POINT BEING THE

INTERSECTION OF THE AFORESAID WESTERLY RIGHT-OF-WAY OF SOUTH ATLANTIC AVENUE AND THE

NORTHERLY RIGHT-OF-WAY OF OCEANS WEST BLVD., A 70 FOOT RIGHT-OF-WAY AS SHOWN ON PLAT OF

OCEANS WEST, A PLANNED UNIT DEVELOPMENT; AS RECORDED IN MAP BOOK 38, PAGE 67, PUBLIC RECORDS

OF VOLUSIA COUNTY, FLORIDA; THENCE ALONG SAID CURVE AND NORTHERLY RIGHT-OF-WAY TO THE RIGHT

HAVING A RADIUS OF 25.00 FEET, A CENTRAL ANGLE OF 114°53'36", AN ARC LENGTH OF 50.13 FEET, AND A

CHORD DISTANCE OF 42.14 FEET, SOUTH 13°42'12" EAST, TO A POINT OF COMPOUND CURVATURE CONCAVE

NORTHERLY; THENCE ALONG SAID NORTHERLY RIGHT-OF-WAY AND CURVE TO THE RIGHT, SAID CURVE

HAVING A RADIUS OF 65.00 FEET, A CENTRAL ANGLE OF 18°24'11", AN ARC LENGTH OF 20.88 FEET, AND A

CHORD DISTANCE OF 20.79 FEET, SOUTH 80°21'06" WEST TO THE POINT OF TANGENCY; THENCE SOUTH

89°33'11" WEST ALONG AFORESAID NORTHERLY RIGHT-OF-WAY 294.31 FEET TO A POINT OF CURVATURE

CONCAVE SOUTHEASTERLY; THENCE ALONG SAID CURVE AND AFORESAID NORTHERLY RIGHT-OF-WAY SAID

CURVE HAVING A RADIUS OF 125.00 FEET, A CENTRAL ANGLE OF 63°47'22", AN ARC LENGTH OF 139.17 FEET TO

A POINT ON THE EASTERLY LINE OF OCEANS WEST, A PLANNED UNIT DEVELOPMENT AFORESAID; THENCE

NORTH 27°22'EAST ALONG SAID EASTERLY LINE OF OCEANS WEST 162.05 FEET, THENCE NORTH 49°29'36"

EAST, A DISTANCE OF 256.83 FEET TO THE NORTHERLY LINE OF MCELROYS BELLEVIEW, AFORESAID, AND THE

POINT OF BEGINNING.

CONTAINS 2.13 ACRES MORE OR LESS.
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TELEPHONE: (386) 239-7166 FAX: (386) 239-7120

100 MARINA POINT DR., DAYTONA BEACH, FL. 32114

JOSEPH H. HOPKINS, P.E. NO. 48059

CIVIL ENGINEERING / PLANNING / DEVELOPMENT

THE PERFORMANCE GROUP

EXHIBIT B - OVERALL DEVELOPMENT PLAN

PROJECT: OCEANS 25

FILE: 894-BASE 4

SCALE: 1"=60'

DATE:  12/18/19; 2/17/20

NO. DATE REVISION
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100 MARINA POINT DR., DAYTONA BEACH, FL. 32114

JOSEPH H. HOPKINS, P.E. NO. 48059

CIVIL ENGINEERING / PLANNING / DEVELOPMENT

THE PERFORMANCE GROUP

EXHIBIT C - SAMPLE ELEVATION

PROJECT: OCEANS 25

FILE: 894-BASE 4

SCALE: NONE

DATE:  12/18/19; 2/17/20

NO. DATE REVISION
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EXHIBIT D - LANDSCAPING
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NO. DATE REVISION

THE STERN DESIGN GROUP, P.A.

Landscape Architects Land Planners

SCALE: 1" = 60'
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CITY COUNCIL AGENDA MEMORANDUM
MARCH 10, 2020 AGENDA
 

TO: Honorable Mayor and Members of the City Council
FROM: Stewart Cruz, City Planner
PREPARED BY: Cheri Schwab, City Clerk
SUBJECT: Economic Development Grant Application 12019036: Lynn Jones-Kwik Stop Plaza-3348 
S. Atlantic Avenue
 
SYNOPSIS:
 

NOTE: This item was continued from the February 25, 2020 City Council meeting as Council 
members in attendance desired full Council participation regarding this item.

On November 25, 2019, the City received economic development grant application 12019036, an 
application by William Familia, agent for Lynn Jones, owner of the property located at 3348 S. 
Atlantic Avenue, just across from the Dolphin Beach Club Resort. The application is for an economic 
development alternative grant that would assist the property owner with the costs associated with 
repaving and re-striping the property's parking lot and installing a new modern lighting system on the 
exterior of the plaza building.
 

FISCAL IMPACT STATEMENT:
 

This is a budgeted item.
 

BACKGROUND:
 

On July 9, 2019 the Daytona Beach Shores City Council approved Ordinance 2019-06 (attached), 
which established an Economic Development Commercial lease Subsidy Program. Sec. Four (k) of 
the ordinance establishes an alternative grant provision permitting by way of example only, facade or 
beautification grant agreements capped at $20,000 "provided that the City is attaining substantially or 
more of the same economic and other benefits that are substantially the same or greater than the 
City would enjoy under a lease subsidy award."

The owner of the Kwik Stop Plaza located at 3348 S. Atlantic Avenue is applying for an alternative 
grant to re-asphalt and re-stripe the parking lot with approximately 1,020 square yards of asphalt. 
The parking lot is currently faded, has potholes and uneven. Re-asphalting and re-striping will 
address these issues and make the site more visually appealing and safe.
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In addition, the owner is proposing to remove and install a new lighting system on the exterior of the 
building. This program includes replacing the outmoded exterior of fixtures, photocells, wall packs 
and conduits. The improved lighting will make the overall site a safer place to conduct business.

According to the quotes provided in the application, the total cost of the project would range from 
$14,795 to $21,353 depending on the contractors selected. Contractor selection is typically a 
function of availability, cost and other factors. The applicant has indicated the contractors with the 
lowest bids, if available, would be selected.
 

LEGAL REVIEW:
 

 

RECOMMENDATION:
 

NOTE: The Economic Development Committee has established an internal evaluation criteria and 
guidelines for recommendations. The guidelines recommend all improvement grants be matching 
dollar for dollar. If approved, the committee recommends the dollar for dollar match, which equals a 
payout range of $7,397.50 to $10,826.50. The proposed agreement caps the payout at $20,000 per 
Ordinance 2019-06, however the reimbursement would be based on actual costs expended within 
the scope of the project as approved by the City Council.

A grant evaluation worksheet is also attached to assist in the City Council's decision making process.
 

SUGGESTED MOTION:
 

A City Council member may move as follows:

1. "I move to approve Economic Development Grant Application 12019036 and its accompanying 
grant agreement as presented."

OR

2. "I move to approve Economic Development Grant Application 12019036 and its accompanying 
grant agreement with the following conditions..."

OR

3. "I move to deny the application and its accompanying grant agreement on the basis of the 
following..."
  
ATTACHMENT: 1. Alternative Grant Application 12019036-3348 S. Atlantic Avenue-Lynn 

Jones-Kwik Stop Plaza
2. Grant Agreement-Lynn Jones-Kwik Stop Plaza-3348 S. Atlantic Ave
3. ord 2019-06 economic development
4. Lynn Jones-Kwick Stop Plaza-Grant Evaluation Worksheet
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    CITY OF DAYTONA BEACH SHORES / COMMERCIAL PROPERTY         
DEVELOPMENT / RENOVATION GRANT AGREEMENT FOR 3348 
    SOUTH ATLANTIC AVENUE 

THIS COMMERCIAL PROPERTY DEVELOPMENT / RENOVATION GRANT 

AGREEMENT (hereinafter, the “Agreement”) is made and entered into this ___ day 

of__________, 2020, by and between the City of Daytona Beach Shores, Florida, a 

Florida municipality, whose mailing address is 2990 South Atlantic Avenue, Daytona 

Beach Shores, Florida 32118, hereinafter referred to as the “CITY”, and WILLIAM W. 

FAMILIA, hereinafter referred to as “AGENT” whose address is 3619 Tresto Street, New 

Smyrna Beach, Florida 32168, as the authorized agent of his principal, LYNN JONES, 

hereinafter referred to as the “OWNER” of business property located at 3348 South 

Atlantic Avenue, Daytona Beach Shores, Florida 32118.

WITNESSETH:

WHEREAS, the City Council of the CITY has enacted Ordinance 2019-06 to 

further its policy objectives of facilitating the establishment of new businesses, the 

expansion of existing businesses and for the general improvement of unsightly, unsafe, 

deteriorated or vacant and abandoned commercial properties, within a targeted 

geographical area of the CITY; and 

WHEREAS, Ordinance 2019-06 authorizes a program of economic incentives 

designed to attract new businesses, which are presently underrepresented in the CITY, 

and to locate such businesses in the targeted area of the CITY for the purpose of 

providing residents and visitors a wider array of goods, services, entertainment and 
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dining options, additional employment opportunities and, at the same time, expand the 

tax base of the CITY and eradicate vacant, abandoned and underutilized properties; and     

WHEREAS, the economic incentives afforded by the ordinance include, but are 

not limited to, matching grants to new or existing owners of commercial properties and/or 

new or existing tenants of commercial businesses in the CITY, subject to specific dollar 

limits and meeting certain other criteria established by the CITY, which grants may be 

used for interior buildouts, infrastructure and façade improvements, structural alterations 

and/or beautification; and   

WHEREAS, City Council of the CITY has determined that the investment of 

public funds in the economic incentive program generally, and in this Agreement in 

particular, are in the public interest and provide for and accomplish a public purpose; and

WHEREAS, the City Council of the CITY has found and determined that the 

provisions of this Agreement are consistent with applicable law and implement the 

provisions of controlling legal authority.

NOW, THEREFORE, in consideration of the terms, provisions and covenants 

contained herein, the parties hereto do mutually agree as follows:

SECTION 1. RECITALS. The foregoing recitals are true and correct, form a 

material part of this Agreement upon which the parties have relied and are hereby 

adopted and incorporated by reference herein. 

SECTION 2. PURPOSE AND TERM. Subject to the terms and conditions 

hereinafter set forth, the CITY shall provide a Commercial Property Development / 
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Renovation Grant (hereinafter, “Grant”) to the OWNER, acting by and through his 

AGENT, with full authority to bind OWNER to this Agreement, and the AGENT shall, in 

consideration for the receipt of said grant funds by the OWNER, make or cause to be 

made, the following infrastructure, façade and/or beautification improvements to the 

business property located at 3348 South Atlantic Avenue, Daytona Beach Shores, 

Florida 32118 (hereinafter, “the property”): 

(A) Parking Lot: Resurface parking lot at 3348 S. Atlantic Avenue, Daytona Beach 

Shores, FL, with approximately 1,020 square yards of asphalt, paint to match existing.

(B) Exterior Lighting: Replace exterior light fixtures and appurtenances including, but not 

limited to, photocells, wall packs and conduits.

SECTION 3. TERMS AND CONDITIONS FOR PAYMENT OF GRANT FUNDS

(A). The CITY shall pay the Grant funds to the OWNER under the terms 

and conditions of this Agreement as follow:

1. The OWNER must be current in the payment of all taxes, fees, 

special assessments and charges for services and obligations owed to the CITY, the City 

Of Port Orange or Daytona Beach (water), Volusia County, the State of Florida and the 

US government related to the property at or before the time of payment by the CITY of the 

Grant funds; and 

2. The OWNER must not be in default of his obligations to any creditor 

at or before the time of completion of the infrastructure, façade and/or beautification 

improvements or of the payment by the CITY of the Grant funds under this Agreement; 
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and

3. The OWNER must not be subject to any pending or threatened 

mortgage or lien foreclosure or bankruptcy proceedings at or before the time of the 

payment by the CITY of the Grant funds under this Agreement; and

4. The OWNER and/or his AGENT must not be in violation of any code 

or ordinance of the CITY or of any State of Florida or Federal law or regulation governing 

the use and/or operation of the property at or before the time of payment by the CITY of 

the Grant funds under this Agreement; and

5. The OWNER and/or his AGENT  must not engage in any prohibited 

or nonconforming uses under the code, ordinances or regulations of the CITY or of any 

law or regulations of the State of Florida and the Federal Government at or before the 

time of payment by the CITY of the Grant funds under this Agreement; and

6. The OWNER and/or his AGENT must not engage in any business 

other than a business for which the property has been approved by the CITY at or before 

the time of payment by the CITY of the Grant funds under this Agreement; and

7. The OWNER and/or his AGENT shall submit such documentation 

as may be reasonably required by the CITY to verify compliance by the OWNER with the 

terms and conditions of this Agreement at or before the time of payment by the CITY of 

the Grant funds under this Agreement.

8. The CITY has the right to inspect the completed work on the 

infrastructure, façade and/or beautification improvements to determine that such work 
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was performed in a reasonable, workmanlike manner and conforms to all codes and 

regulations of the CITY at or before the time of payment by the CITY of the Grant funds 

under this Agreement.

9. The OWNER and/or his AGENT shall be responsible for the 

satisfaction and/or discharge of any mechanics lien(s) against the property due to the 

infrastructure, façade and/or beautification improvements under this Agreement at or 

before the time of payment by the CITY of the Grant funds under this Agreement. 

(B). The AGENT must obtain a permit from the CITY and commence 

work on the infrastructure, façade and/or beautification improvements under this 

Agreement within 30 days of the first date appearing above.

(C)   The work under this Agreement must be completed within the time 

provided in the permit for the infrastructure, façade and/or beautification improvements 

under this Agreement, not to exceed (6) months.

(D) If the OWNER and/or his AGENT violate any of the above terms and 

conditions of this Agreement, the CITY shall declare a forfeiture and no Grant funds shall 

be awarded under this Agreement.    

SECTION 4. PAYMENT OF GRANT FUNDS BY CITY TO OWNER.

(A). Provided the OWNER and his AGENT comply with all terms and conditions 

of this Agreement, the CITY shall pay to the OWNER an amount matching the total 

expenditures made by the OWNER for the infrastructure, façade and/or beautification 
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improvements to the property based upon the lowest responsible bids received and 

approved by the CITY, upon satisfactory proof of payment by the OWNER and/or his 

AGENT as determined by the CITY and for the total amount of Grant funds not exceeding 

$20,000.00.  

SECTION 5. DISCLAIMER OF THIRD-PARTY BENEFICIARIES. This 

Agreement is solely for the benefit of the formal parties hereto, and no right or case of 

action shall accrue upon or by reason hereon, to or for the benefit of any third party not a 

formal party hereto.

SECTION 6. ASSIGNMENT. This Agreement shall be binding on the parties 

hereto and their representatives and successors. Neither party shall assign this 

Agreement or the rights and obligations hereof to any other party.

SECTION 7. DEFAULT.

(A). In the event of default by the OWNER and/or his AGENT or the CITY, the 

aggrieved party shall be entitled to any and all legal remedies available under Florida law.

(B). The aggrieved party shall give the defaulting party written notice of any 

defaults hereunder and shall allow the defaulting party thirty (30) days from the date of 

receipt to cure such defaults.  Upon the failure to timely cure the default, the aggrieved 

party may cancel the Agreement by notice as provided below.  

SECTION 8. NOTICES. Any notice required or allowed hereunder shall be in 

writing and either (1) personally served upon a party, with an affidavit of service from the 

server or (2) sent by a commercial delivery service, restricted delivery, or (3) by US mail, 

certified delivery, with return receipt requested, to the designated address set forth below 
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for that party or such other address as a party may specify by a prior written notice 

delivered in accordance herewith. If a party cannot be served in the manner prescribed 

above after two attempts, delivery may be accomplished by publication, one time, in a 

newspaper of general circulation. 

SECTION 9. THE OWNER AND/OR AGENT’S MANDATORY COMPLIANCE 
WITH CHAPTER 119, FLORIDA STATUTES, AND PUBLIC RECORDS REQUESTS.

In order to comply with Section 119.0701, Florida Statutes, public records laws, 

the GRANTEE must:

(A). Keep and maintain public records that ordinarily and necessarily would be 

required by the CITY in order to perform the service.

(B). Provide the public with access to public records on the same terms and 

conditions that the CITY would provide the records and at a cost that does not exceed the 

cost provided in Chapter 119, Florida Statutes, or as otherwise provided by law.

(C). Ensure that public records that are exempt or confidential and exempt from 

public records disclosure requirements are not disclosed except as authorized by law.

(D). Meet all requirements for retaining public records and transfer, at no cost, 

to the CITY all public records in possession of the OWNER and/or his AGENT upon 

termination of the contract and destroy any duplicate public records that are exempt or 

confidential and exempt from public records disclosure requirements. All records stored 

electronically must be provided to the CITY in a format that is compatible with the 

information technology systems of the CITY.

(E). If the OWNER and or his AGENT does not comply with a public records 

request, the CITY shall enforce the contract provisions in accordance with this 
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Agreement.

(F). Failure by the OWNER and/or his AGENT to grant such public access and 

comply with public records requests shall be grounds for immediate unilateral 

cancellation of this Agreement by the CITY. The OWNER and/or his AGENT shall 

promptly provide the CITY with a copy of any request to inspect or copy public records in 

possession of the OWNER and/or his AGENT and shall promptly provide the CITY with a 

copy of the OWNERS and/or his AGENTS response to each such request.

(G). IF THE OWNER and or/his AGENT HAS QUESTIONS 

REGARDING THE APPLICATION OF CHAPTER 119, FLORIDA 

STATUTES, TO THE OWNERS and/or his AGENTS DUTY TO PROVIDE 

PUBLIC RECORDS RELATING TO THIS CONTRACT, CONTACT THE 

CUSTODIAN OF PUBLIC RECORDS AT: CHERI SCHWAB, CITY CLERK, 

(386) 763-5353, CSCHWAB@CITYOFDBS.ORG, 2990 SOUTH ATLANTIC 

AVENUE, DAYTONA BEACH SHORES, FLORIDA 32118.

SECTION 10. SEVERABILITY. If any part of this Agreement is found 

invalid or unenforceable by any court, such invalidity or unenforceability shall not affect 

the other parts of the Agreement if the rights and obligations of the parties contained 

therein are not materially prejudiced and if the intentions of the parties can continue to be 

affected.  To that end, the terms of this Agreement is declared severable.

SECTION 11. TIME OF THE ESSENCE. Time is hereby declared 

essence to the lawful performance of the duties and obligations contained in this 
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Agreement.

SECTION 12. APPLICABLE LAW/VENUE. This Agreement and the 

provisions contained herein shall be construed, controlled, and interpreted according to 

the laws of the State of Florida. Venue for any legal proceeding related to this Agreement 

shall be in the Seventh Judicial Circuit Court in and for Volusia County, Florida.

SECTION 13. ATTORNEYS FEES. In the event it becomes necessary 

to institute legal action to enforce any of the terms of this Agreement, the prevailing party 

shall be entitled to recover all out-of-pocket expenses and costs and all reasonable 

attorneys fees, paralegal fees and associated fees and costs from the date of filing until 

the termination of litigation whether incurred at trial, on appeal, or otherwise.

SECTION 14. NONDISCRIMINATION.      The OWNER and/or his 

AGENT agrees that it will not discriminate against any business invitee, employee or 

applicant for employment because of race, color, religion, sex, age, national origin or 

disability. The GRANTEE, moreover, shall comply with all the requirements of the 

Americans with Disability Act, the regulations of the Federal government issued 

thereunder, and any and all requirements of State law related thereto. 

SECTION 15. INTERPRETATION. The CITY and the OWNER and/or 

his AGENT agree that all words, terms and conditions contained herein are to be read in 

concert, each with the other, and that a provision contained under one heading may be 

considered to be equally applicable under another in the interpretation of this Agreement. 

SECTION 16. MODIFICATION. This Agreement may not be amended, 

changed, or modified, and material provisions hereunder may not be waived, except by a 
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written document, of equal dignity herewith, approved by the City Council of the CITY and 

the OWNER and/or his AGENT and  executed by all parties to this Agreement.

SECTION 17. ENTIRE AGREEMENT: EFFECT IN PRIOR AGREEMENT.

This instrument constitutes the entire agreement between the parties and supersedes all 

previous discussions, understandings, and agreements between parties relating to the 

subject matter of this Agreement.  Amendments to and waivers of the provisions herein 

shall be made by the parties in writing by formal amendment.

IN WITNESS WHEREOF, the parties hereto have hereunder executed this 

Agreement in the date and year first above written.

ATTEST: CITY OF DAYTONA BEACH SHORES

___________________________ __________________________
Cheri Schwab, City Clerk Nancy J. Miller, Mayor

___________________________
Michael T. Booker, City Manager

Approved as to form:

___________________________
Raymond J. Branch, City Attorney

ATTEST: By: 

__________________________________  
           William W. Familia , AGENT
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EDP EVALUATION CRITERIA- Alternative Grants & Renovations
Business Name: Lynn Jones-Kwik Stop Plaza Address: 3348 S. Atlantic Ave
Business Type: Landlord Vacant Space:  NA Evaluation Date: 3/10/20 Application No.: 12019036

A Mandatory Criteria-City Planner Yes No Comment
1 Location in Targeted Area?  X  

2 Targeted Business?  X  
Per applicant, work is anticipated to attract tenant to vacant space 
and provide safety and aesthetics for existing customers.

3 If no to #2, is Business Substantially Compliant & Desired As Approved by CC?   N/A
4 Is Business a Permitted Use /Non-Residential/Mixed Use? X  
5 Appropriate Zoning Consistent w/ Comp Plan? X  

B Supplemental Criteria Met-City Attorney Yes No NA Comment
1 Current w/ Applicable Taxes, Fees, Etc.?   X  This will be evaluated prior to payout, if approved.
2 Subject to Related Foreclosure, Bankruptcy or Defaults?     Unknown.
3 Current Related Code or Ordinance Violations?    X  This will be evaluated prior to payout, if approved.
4 Applicant Willing to Enter into Agreement w/ Conditions?  X    
C Grant Distribution-Committee Yes No  Comment
1 Consistency w/ED Grant Distribution Summary  X    
D General Grant Criteria-Committee Yes No Amount Comment
1 New jobs created? X Per A.2 above, a vacant space may be filled in relation to proposed work.
2 Capital investment made? X See E.2 below and bids provided.
3 Desirable business type?   It is unknown which business will fill the vacant space.
4 Attract desirable new business? It is unknown which business will fill the vacant space.
E Alternative Grant (AG) & Renovation & Dev. (R&D) Criteria-Committee Yes No NA Comment-City Council Discretion
1 (AG)-Same or more economic & other benefits as lease subsidy? Possibly, if a new tenant moves in due to the proposed improvements.

2 R&D-Spur additional  development and private investment?    
Owner will expend 50% of the total project cost, if approved. Project may 
also attract new tenant who may also propose improvements.

3 R&D-Create effective merchandise mix?   X Project concerns external work only.

4 R&D-Substantial positive visual and aesthetic impact to the City?   
Project includes asphalting and striping old parking lot and modernizing 
exterior lighting system.

5 R&D-Fill vacant retail space?   X External work may or may not attract tenant to vacant space.
6 R&D-Increase real property value(s)? X  No square footage or new structure is proposed.
7 R&D-Increase employment opportunities?  X   Possibly, if a new tenant moves in due to the proposed improvements.
8 R&D-Complement other development by providing enhanced activities?   X  
9 Additional City Council Criteria?     This is at the discretion of the City Council.
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CITY COUNCIL AGENDA MEMORANDUM
MARCH 10, 2020 AGENDA
 

TO: Honorable Mayor and Members of the City Council
FROM: Stewart Cruz, City Planner
PREPARED BY: Stewart Cruz, City Planner
SUBJECT: Economic Development Grant Application 12020003: Eri's Propertys, LLC-3344 S. 
Atlantic Avenue
 
SYNOPSIS:
 

On January 14, 2020, the City received economic development grant application 12020003, an 
application from Eri's Propertys, LLC, owner of the property located at 3344 S. Atlantic Avenue. The 
property houses both the Remax Signature building and the Beach Bagel cafe building. The latter is 
the subject of a separate economic development grant application also up for City Council 
consideration. This subject application is for an alternative grant that would assist the property owner 
with the costs associated with constructing an outdoor dining area for the new High Tide Kitchen 
restaurant (currently Beach Bagel Cafe) and repaving and re-striping the entire property parking lot 
for the benefit of both on site businesses. 
 

FISCAL IMPACT STATEMENT:
 

This is a budgeted item.
 

BACKGROUND:
 

On July 9, 2019 the Daytona Beach Shores City Council approved Ordinance 2019-06 (attached 
under item 11.B of this agenda), which establishes an Economic Development Commercial Lease 
Subsidy Program. Sec. Four (k) of the ordinance establishes an alternative grant provision permitting 
by way of example only, facade or beautification grant agreements capped at $20,000 "provided that 
the City is attaining substantially or more of the same economic and other benefits that are 
substantially the same or greater than the City would enjoy under a lease subsidy award."

The applicant/owner of the property located at 3344 S. Atlantic Avenue, which houses both the 
Beach Bagel Cafe and Remax Signature buildings, is proposing to construct an outdoor dining area 
between the S. Atlantic Avenue and the Beach Bagel Cafe building. The outdoor dining area would 
assist with the transformation of the Beach Bagel Cafe into the new High Tide Kitchen restaurant. 
The dining area would have a new paver deck, outdoor seating and a pergola per the attached plans, 
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among other things. This component is tied to the owner renovation of  the new Beach Bagel 
mansard roof facade and other exterior building improvements. In addition, the property owner will 
also be re-striping and resurfacing the existing parking lot with asphalt to the benefit of both 
businesses on site.

Two sets of quotes were provided by the applicant as required by the Economic Development 
Committee. The total low and high bids for the proposed work were $32,629.25 and $40,083, 
respectively.
 

LEGAL REVIEW:
 

 

RECOMMENDATION:
 

NOTE: The Economic Development Committee has established an internal evaluation criteria and 
guidelines for recommendations. The guidelines recommend all improvement grants be matching 
dollar for dollar. If approved, the payout range would be $16,314.62 to $20,041.50 for the sum of the 
low and high bids, respectively.  The proposed agreement caps the payout at $20,000 per Ordinance 
2019-06, however the reimbursement would be based on actual costs expended within the scope of 
the project as approved by the City Council.

A grant evaluation worksheet is attached to assist the City Council in their decision making process.
 

SUGGESTED MOTION:
 

A City Council member may move as follows:

1. "I move to approve Economic Development Grant Application 12020003 and its accompanying 
grant agreement as presented."

OR

2. "I move to approve Economic Development Grant Application 12020003 and its accompanying 
grant agreement with the following conditions..."

OR

3. "I move to deny the application and its accompanying grant agreement on the basis of the 
following..."
  
ATTACHMENT: 1. Eris Propertys-Alternative Grant Application

2. Eris Propertys-Plans
3. Eris Propertys-Grant Evaluation Worksheet
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EDP EVALUATION CRITERIA- Alternative Grants & Renovations
Business Name: Eris Propertys LLC Address: 3344 S. Atlantic Ave
Business Type: Landlord Vacant Space:  NA Evaluation Date: 3/10/20 Application No.: 12020003

A Mandatory Criteria-City Planner Yes No Comment
1 Location in Targeted Area?  X  

2 Targeted Business?  X  
External improvements will complement the proposed full service 
restaurant with dinner service.

3 If no to #2, is Business Substantially Compliant & Desired As Approved by CC?   N/A
4 Is Business a Permitted Use /Non-Residential/Mixed Use? X  
5 Appropriate Zoning Consistent w/ Comp Plan? X  

B Supplemental Criteria Met-City Attorney Yes No NA Comment
1 Current w/ Applicable Taxes, Fees, Etc.?   X  This will be evaluated prior to payout, if approved.
2 Subject to Related Foreclosure, Bankruptcy or Defaults?     Unknown.
3 Current Related Code or Ordinance Violations?    X  This will be evaluated prior to payout, if approved.
4 Applicant Willing to Enter into Agreement w/ Conditions?  X    
C Grant Distribution-Committee Yes No  Comment
1 Consistency w/ED Grant Distribution Summary  X    
D General Grant Criteria-Committee Yes No Amount Comment
1 New jobs created? X Indirectly from the High Tide Kitchen transformation.
2 Capital investment made? X See E.2 below.
3 Desirable business type?   X
4 Attract desirable new business? Possibly.
E Alternative Grant (AG) & Renovation & Dev. (R&D) Criteria-Committee Yes No NA Comment
1 (AG)-Same or more economic & other benefits as lease subsidy? X

2 R&D-Spur additional  development and private investment? X   
 Business owner and landlord collectively will be expending over 
$100,000 to improve the interior and external space and property. 

3 R&D-Create effective merchandise mix?   X  A full service restaurant with dinner service will be added due to project.
4 R&D-Substantial positive visual and aesthetic impact to the City? X    See attached plans.
5 R&D-Fill vacant retail space?   X  The space is currently a restaurant use.

6 R&D-Increase real property value(s)?  X   
 Physical external improvements associated with the new restaurant will 
increase value.

7 R&D-Increase employment opportunities?  X   
Indirectly, per Beach Bagel-High Tide Kitchen application, additional jobs 
will be created due to the restaurant transformation.

8 R&D-Complement other development by providing enhanced activities?  X    The interior renovation will complement the external outdoor dining.
9 Additional City Council Criteria?     This is at the discretion of the City Council.
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CITY COUNCIL AGENDA MEMORANDUM
MARCH 10, 2020 AGENDA
 

TO: Honorable Mayor and Members of the City Council
FROM: Stewart Cruz, City Planner
PREPARED BY: Stewart Cruz, City Planner
SUBJECT: Economic Development Grant Application 12020004: Beach Bagel Cafe of Daytona, 
LLC-3344 S. Atlantic Avenue
 
SYNOPSIS:
 

On January 14, 2020, the City received Economic Development Grant application 12020004 from 
Beach Bagel Cafe of Daytona, LLC, owner of the Beach Bagel Cafe located at 3344 S. Atlantic 
Avenue. The property is located on the west side of S. Atlantic Avenue across from the Marbella 
condominium. The application is for a lease subsidy  grant that would allow the business owner to 
renovate the interior space of the building to assist in the transformation of the Beach Bagel Cafe to 
the new High Tide Kitchen full service restaurant. 
 

FISCAL IMPACT STATEMENT:
 

This is a budgeted item.
 

BACKGROUND:
 

On July 9, 2019 the Daytona Beach Shores City Council approved Economic Development 
Ordinance 2019-06 (attached under item 11.B of this agenda). Sec. Four (a) of the ordinance 
establishes a Commercial Lease Subsidy Program while Sec. Four (d) states "lease subsidies may 
be made only to, or for the benefit of, a tenant and may only be used for development and 
renovations to real property or lease payments as determined by the City Council." Lease subsidies 
are capped at $20,000.

The Beach Bagel Cafe of Daytona, LLC, is one of two tenants on the 3344 S. Atlantic Avenue 
property. The restaurant is transforming to High Tide Kitchen, which is a different restaurant concept 
from the existing Beach Bagel Cafe. The new business would be a full service restaurant, rebranded 
and redesigned to provide and enhanced dining experience in a space that provides a coastal look 
with industrial accents. As a full service restaurant, the business will also extend hours to serve 
dinner and hire additional employees.

Page 135 of 192



2 | P a g e

The business owner is proposing a significant renovation of the existing space to accommodate the 
new restaurant concept. Among other things, the business owner is proposing to update the ceiling, 
lighting, AC duck work, a new hood system and interior finishes. 

The Economic Development Committee requires a minimum of two quotes for improvement grant 
applications. The low and high bids for the proposed work are $48,720 and $50,720 respectively. 
The quote for the hood system is $26,110.

 

LEGAL REVIEW:
 

 

RECOMMENDATION:
 

NOTE: The Economic Development Committee has established an internal evaluation criteria and 
guidelines for recommendations. The guidelines recommend all improvement grants be matching 
dollar for dollar. If approved, the payout would be $20,000 since the ordinance caps payouts at 
$20,000. However, the reimbursement would be based on actual costs expended within the scope of 
the project as approved by the City Council.

A grant evaluation worksheet is attached to assist the City Council in their decision making process.
 

SUGGESTED MOTION:
 

A City Council member may move as follows:

1. "I move to approve Economic Development Grant Application 12020004 and its accompanying 
grant agreement as presented."

OR

2. "I move to approve Economic Development Grant Application 12020004 and its accompanying 
grant agreement with the following conditions..."

OR

3. "I move to deny the application and its accompanying grant agreement on the basis of the 
following..."
  
ATTACHMENT: 1. Beach Bagel-High Tide Kitchen-Buildout Grant Application

2. Beach Bagel-Buildout Plans
3. Beach Bagel-High Tide Kitchen-Grant Evaluation Worksheet
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EDP EVALUATION CRITERIA- Alternative Grants & Renovations
Business Name: Beach Bagel Café – High Tide Kitchen Address: 3344 S. Atlantic Ave
Business Type: Restaurant Vacant Space:  N Evaluation Date: 3/10/20 Application No.: 12020004

A Mandatory Criteria-City Planner Yes No Comment
1 Location in Targeted Area?  X  
2 Targeted Business?  X  Full service restaurant with dinner service.
3 If no to #2, is Business Substantially Compliant & Desired As Approved by CC?   N/A
4 Is Business a Permitted Use /Non-Residential/Mixed Use? X  
5 Appropriate Zoning Consistent w/ Comp Plan? X  

B Supplemental Criteria Met-City Attorney Yes No NA Comment
1 Current w/ Applicable Taxes, Fees, Etc.?   X  This will be evaluated prior to payout, if approved.
2 Subject to Related Foreclosure, Bankruptcy or Defaults?     Unknown.
3 Current Related Code or Ordinance Violations?    X  This will be evaluated prior to payout, if approved.
4 Applicant Willing to Enter into Agreement w/ Conditions?  X    
C Grant Distribution-Committee Yes No  Comment
1 Consistency w/ED Grant Distribution Summary  X    
D General Grant Criteria-Committee Yes No Amount Comment
1 New jobs created? X
2 Capital investment made? X
3 Desirable business type?   X
4 Attract desirable new business? Possibly.
E Alternative Grant (AG) & Renovation & Dev. (R&D) Criteria-Committee Yes No NA Comment
1 (AG)-Same or more economic & other benefits as lease subsidy? X

2 R&D-Spur additional  development and private investment? X   
 Business owner and landlord collectively will be expending over 
$100,000 to improve the interior and external space and property. 

3 R&D-Create effective merchandise mix?   X  A full service restaurant with dinner service will be added.
4 R&D-Substantial positive visual and aesthetic impact to the City? X    See attached plans.
5 R&D-Fill vacant retail space?   X  The space is currently a restaurant use.

6 R&D-Increase real property value(s)?  X   
 Physical external improvements associated with the new restaurant will 
increase value.

7 R&D-Increase employment opportunities?  X   
Per application, additional jobs will be created due to the restaurant 
transformation.

8 R&D-Complement other development by providing enhanced activities?  X    The interior renovation will complement the external outdoor dining.
9 Additional City Council Criteria?     This is at the discretion of the City Council.
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CITY COUNCIL AGENDA MEMORANDUM
MARCH 10, 2020 AGENDA
 

TO: Honorable Mayor and Members of the City Council
FROM: Stewart Cruz, City Planner
PREPARED BY: Stewart Cruz, City Planner
SUBJECT: Ordinance 2020-05: An ordinance amending various sections of Chapter 14 (Zoning 
Regulations) of the Land Development Code relating to outdoor dining.
 
SYNOPSIS:
 

Ordinance 2020-05, if adopted, will allow properties to establish outdoor dining structures within front 
and side setbacks. The ordinance also provides for outdoor dining exemptions from certain 
landscape and lot coverage requirements of the Land Development Code. This ordinance was 
precipitated from outdoor dining applications and concepts proposed by at least three existing 
restaurants.
 

FISCAL IMPACT STATEMENT:
 

This amendment could have a positive yet minimal impact to permitting revenue by allowing 
additional locations to be eligible for outdoor dining.
 

BACKGROUND:
 

Most restaurants on the west side of S. Atlantic Avenue are located on nonconforming and physically 
and dimensionally constrained properties. These properties were platted in the late 1800s to early 
1900s and built on in the 1950s through 1970s. Consequently, these establishments have difficulty 
meeting outdoor dining and other development standards established by the City's Land 
Development Code. The proposed ordinance, if adopted, would permit restaurants to establish 
outdoor dining facilities on the aforementioned properties located in the GC-1 (Tourist Oriented 
Commercial), GC-2 (Retail/Service) and GC-RD (General Commercial-Redevelopment) districts.

The proposed changes include, but are not limited to, the following:

1. Outdoor dining structures 400 square feet or less would be exempt from the City's lot coverage 
requirements.

2. Outdoor dining structures would be permitted in front and side yards but no less than five (5) feet 
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from the property line. Safety features and ground treatment may extend to the property line.

3. The City Manager, or designee, may waive terminal landscape and interior landscape 
requirements in cases where a restaurant desires to establish an outdoor dining operation and said 
requirements preclude the establishment in question due to the nonconformity of the property.

 

LEGAL REVIEW:
 

 

RECOMMENDATION:
 

Staff recommends approval of Ordinance 2020-05 as presented.
 

SUGGESTED MOTION:
 

A City Council Member may move as follows:

1. "I make a motion to approve Ordinance 2020-05 as presented."
OR
2. "I make a motion to approve Ordinance 2020-05 on the condition that..."
OR
3. "I make a motion to deny Ordinance 2020-05 on the basis of..."
  
ATTACHMENT: 1. Ord 2020-05 Outdoor Dining Structures
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ORDINANCE 2020-05

AN ORDINANCE OF THE CITY OF DAYTONA BEACH SHORES, 
FLORIDA, RELATING TO OUTDOOR DINING; AMENDING THE CODE 
OF ORDINANCES, APPENDIX G-LAND DEVELOPMENT CODE; BY 
AMENDING CHAPTER 14 ENTITLED “ZONING REGULATIONS”; 
PROVIDING FOR ENFORCEMENT AND PENALTIES; PROVIDING 
FOR A SAVINGS PROVISION; PROVIDING FOR CODIFICATION; 
PROVIDING FOR CONFLICTING ORDINANCES; PROVIDING FOR 
SEVERABILITY; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, Article VIII, Section 2, Constitution of the State of Florida, authorizes the 
City of Daytona Beach Shores to exercise any power for municipal purposes except as otherwise 
provided by law; and

WHEREAS, Section 163.3202, Florida Statutes, provides that the City of Daytona Beach 
Shores shall adopt and enforce land development regulations for the purpose of implementing its 
comprehensive plan and protecting the public health, safety, and general welfare; and

WHEREAS, the City Council of the City of Daytona Beach Shores desires that the 
economy of the City of Daytona Beach Shores be one that is vibrant, creative, flexible and 
dynamic;  and

WHEREAS, the City Council of the City of Daytona Beach Shores recognizes that 
outdoor temporary promotional activities can help to retain and enhance existing business 
operations and success; and

WHEREAS, the City Council of the City of Daytona Beach Shores recognizes that 
outdoor temporary promotional activities can be regulated so as to not adversely impact the 
appearance of the community and its public image;  and

WHEREAS, the City Council of the City of Daytona Beach Shores recognizes that 
outdoor temporary promotional activities can be regulated so as to not adversely impact the public 
health, safety and welfare;  and

WHEREAS, the City Council of the City of Daytona Beach Shores has deemed approval 
of this Ordinance to be in the best interest of the businesses, visitors, residents and citizens of the 
City of Daytona Beach Shores; and

WHEREAS, the City of Daytona Beach Shores has complied with all requirements and 
procedures of Florida law in processing and advertising this Ordinance; and

 
WHEREAS, this Ordinance is consistent with the goals, objectives and policies of the 

Comprehensive Plan of the City Daytona Beach Shores; and
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WHEREAS, for purposes of this Ordinance, underlined type shall constitute additions to 
the original text, *** shall constitute ellipses to the original text and strikethrough shall constitute 
deletions to the original text.

NOW, THEREFORE, BE IT ENACTED BY THE CITY COUNCIL OF THE CITY 
OF DAYTONA BEACH SHORES, FLORIDA THAT:

SECTION ONE: The City Council of the City of Daytona Beach Shores hereby amends the Code 
of Ordinances of the City of Daytona Beach Shores,  Appendix G-Land Development Code, 
Chapter 14, entitled “Zoning Regulations,” by adding the following:

CHAPTER 14 – ZONING REGULATIONS

***

Sec. 14-22. - GC-1 Tourist-Oriented Commercial District.

***

14-22.5. Dimensional Requirements.

Minimum lot size: Seven thousand five hundred (7,500) square feet.

Minimum lot width: Sixty-five (65) feet.

Minimum yard size:

Front yard: Twenty (20) feet.

Rear yard: Twenty (20) feet.

Side yard: None, except when abutting any residential district in which case the side yard will be 
the same as the abutting district.

Maximum building height: Forty-five (45) feet.

Maximum lot coverage: Thirty-five (35) percent of total area. Accessory structures 400 square 
feet or less that are associated with an approved bona fide outdoor dining conditional use permit 
pursuant to Sec. 14-58.2.1.A. of this Land Development Code shall be exempt from this 
standard.

Screening: Shall be a minimum of six-foot opaque fence or wall when abutting a residential 
district.

***

Sec. 14-23. - GC-2 Retail/Service Commercial District.

***

14-23.5. Dimensional Requirements.
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Ordinance 2020-05
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Minimum lot size: Seven thousand five hundred (7,500) square feet.

Minimum lot width: Sixty-five (65) feet.

Minimum yard size:

Front yard: Twenty (20) feet.

Rear yard: Twenty (20) feet.

Side yard: None, except when abutting any residential district in which case the side yard will be 
the same as the abutting district.

Maximum building height: Forty-five (45) feet.

Maximum lot coverage: The total area covered with principal and accessory building shall not 
exceed thirty-five (35) percent of the total lot area. Accessory structures 400 square feet or less 
that are associated with an approved bona fide outdoor dining conditional use permit pursuant to 
Sec. 14-58.2.1.A. of this Land Development Code shall be exempt from this standard.

Screening: Shall be a minimum of six-foot opaque fence or wall when abutting a residential 
district.

14-31.1. GC-RD General Commercial-Redevelopment District.

14-31.1.8.

Dimensional Requirements.

Side Yard: Ten (10) feet.

Front Yard: Twenty (20) feet.

Building Height: Forty-five (45) feet.

Rear Yard: Twenty (20) feet.

Lot Coverage: Thirty-five (35) percent. Accessory structures 400 square feet or less that are 
associated with an approved bona fide outdoor dining conditional use permit pursuant to Sec. 14-
58.2.1.A. of this Land Development Code shall be exempt from this standard.

Minimum Lot Size: Seven thousand five hundred (7,500) square feet.

Minimum Lot Width: Seventy-five (75) feet.

Screening: Screening shall, at a minimum, be accomplished by an opaque fence or wall when 
abutting a residential district both of which must be six (6) feet in height.

***

Sec. 14-34. - Accessory uses and structures.
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No accessory uses, structures, which shall include publication storage devices as an accessory 
use, shall be located in any required yard except as provided for below:

1. In residential districts accessory uses and structures shall not be located in required front or 
side yards but may be located in required rear yards not less than five (5) feet from the rear lot 
line, provided, however, that accessory structures for the housing of persons, such as a garage 
apartment, shall not be located in any required yard.

2. In residential districts on double frontage lots or corner lots accessory uses and structures shall 
not be located in any required yard abutting the public right- of-way but may be located not less 
than five (5) feet of the lot lines of one (1) but not both required yards that abut upon an adjacent 
lot.

3. In all zoning districts fences, walls, and hedges shall be permitted subject to the requirements 
of section 14-44.

4. In all zoning districts boat houses and boat docks may be located in any required waterfront 
yard but shall not encroach within fifteen (15) feet of the side lot.

5. In all zoning districts rooftop air conditioning and ventilating units shall be so screened as to 
not be visible from the immediate public right-of-way.

6. a. Publication storage devices may be located in any area of any lot except in the area within 
the following yard areas:

(1) Side Yard: Twenty (20) feet from the property line.

(2) Front Yard: Twenty (20) feet from the property line.

(3) Rear Yard: Ten (10) feet from the property line.

b. Notwithstanding the foregoing, it is prohibited and unlawful to place, install, use or maintain a 
publication storage device:

(1) So as to violate any relevant provision of the Americans with Disabilities Act (ADA), in 
existence or as amended from time to time;

(2) Within five (5) feet of any marked crosswalk;

(3) Within five (5) feet of the curb return of any unmarked crosswalk;

(4) Within five (5) feet of any fire hydrant, fire call box, police call box, or other emergency 
facility;

(5) Within five (5) feet of any driveway;

(6) In such a location as to cause a material public safety issue;

(7) Within such distance from a designated bus stop, bus bench or bus shelter so as to impede the 
entry or exit from a bus;
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(8) On any access ramp for disabled persons;

(9) Within the limits of any designated loading zone; or

(10) So as to interfere with access to or egress from a handicapped parking space.

c. Aside from the above regulations, the City shall not regulate the placement of a publication 
storage device and shall, in no event, regulate the content of the publication placed in a 
publication storage devise when such publication does not violate law.

7. Accessory uses and structures associated with an approved bona fide outdoor dining 
conditional use permit pursuant to Sec. 14-58.2.1.A. of this Land Development Code may be 
permitted in required front and side yards, providing any permanent improvement, except for 
ground treatment and safety features, shall be located no less than three (3) feet from the 
property line.

***

Sec. 14-43. - Exceptions to required yard regulations.

In all zoning districts every part of every required yard shall be open and unobstructed at, and 
above ground level, except as provided for herein or as otherwise permitted in these regulations:

1. Sills may not project over twelve (12) inches into a required yard.

2. Movable awnings may not project over two (2) feet into a required yard, provided that where 
the yard is less than five (5) feet in width the projection shall not exceed one-half (½) the width 
of the yard.

3. Chimneys, fireplaces, pilasters, roof overhangs, unenclosed balconies and stairways shall not 
project over three and one-half (3½) feet and under no circumstances shall the side yard setback 
be less than five (5) feet. The board of adjustments shall not grant any variance to this setback 
requirement.

4. Fences, walls and hedges are permitted in required yards subject to the provisions of section 
14-44.

5. Permanent improvements associated with an approved bona fide outdoor dining conditional 
use permit pursuant to Sec. 14-58.2.1.A. of this Land Development Code may be permitted in 
required front and side yards, providing any permanent improvement, except for ground 
treatment and safety features, shall be located no less than three (3) feet from the property line.

***

Sec. 14-46. - Landscaping standards.

***

14-46.5. Landscape Design Standards.

1. Minimum tree and shrub planting or preservation requirements:
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a. Trees shall not be placed where they interfere with site drainage or where they shall require 
frequent pruning to avoid interference with overhead power lines.

(1) Single-family residential lots. One (1) tree shall be planted or preserved for every two 
thousand five hundred (2,500) square feet of area of a single family residential unit site or 
fraction thereof in accordance with section 14-46.11, Tree Protection Requirements, Minimum 
Tree Coverage Requirements of the Zoning Regulations, Chapter 14 of this Code. A minimum of 
fifty (50) percent of all required trees shall be shade trees if it can be determined that such 
species are available and which are salt tolerant and wind resistant.

(2) Multi-family residential lots. One (1) tree shall be planted or preserved for every two 
thousand five hundred (2,500) square feet of multifamily residential unit site or fraction thereof 
in accordance with section 14-46.11, Tree Protection Requirements, Minimum Tree Coverage 
Requirements of the Zoning Regulations, Chapter 14 of this Code. A minimum of twenty-five 
(25) percent of all required trees shall be shade trees if it can be determined that such species are 
available and which are salt tolerant and wind resistant.

(3) Non-residential lots . One (1) tree shall be planted or preserved for every two thousand five 
hundred (2,500) square feet of non-residential site or fraction thereof in accordance with section 
14-46.11, Tree Protection Requirements, Minimum Tree Coverage Requirements of the Zoning 
Regulations, Chapter 14 of this Code. A minimum of fifty (50) percent of all required trees shall 
be shade trees if it can be determined that such species are available and which are salt tolerant 
and wind resistant. Notwithstanding the requirements of this section to the contrary, the 
provisions hereof may be waived upon application of the property owner provided that: (i) the 
waiver is in conjunction with an approved bona fide outdoor dining conditional use permit, and 
(ii) the subject property is, and continuously has been, nonconforming to the landscape standards 
adopted prior to ordinance 2020-05.

2. Landscaping the interior of vehicular use areas : It is the intent of the City that vehicular use 
areas be both functional and aesthetically pleasing. It is the intent of these regulations to achieve 
this goal by providing for greater design flexibility while increasing minimum standards for 
required landscaping. A distinction is made among landscape regulations applicable to two (2) 
types of vehicular use areas. These are:

Off-street parking; and

Other vehicular use areas (such as "stacking" areas in automotive service stations, fast food 
outlets, or banks) that are used by the public, but not for parking.

Within off-street parking areas, developers are permitted to choose between two (2) design 
alternatives. The first, the traditional approach, required land to be set aside in the form of 
interior islands and perimeter landscape strips. The second eliminates interior islands, but 
increases tree canopy through increased planting. This design option is only available, however, 
if parking stalls are laid out so that four (4) stalls intersect.
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Regarding vehicular use areas not used for off-street parking but that are open to the public, it is 
required that an area equal to a percentage of the total paved area be set aside for interior 
landscaping. This approach gives greater design flexibility and is relatively easily administered.

a. Landscaping the interior of off-street parking areas.

(1) Design alternative one.

(a) A minimum of fifteen (15) square feet of landscaping for each parking space shall be 
provided within the interior of an off-street parking area. Notwithstanding the requirements of 
this section to the contrary, the provisions hereof may be waived upon application of the property 
owner provided that: (i) the waiver is in conjunction with an approved bona fide outdoor dining 
conditional use permit, and (ii) the subject property is, and continuously has been, 
nonconforming to the landscape standards adopted prior to ordinance 2020-05.

(b) Each row of parking spaces shall be terminated by landscaped islands that measure not less 
than five (5) feet in width and not less than eighteen (18) feet in length. At least one (1) tree shall 
be planted in each terminal landscaped island. Notwithstanding the requirements of this section 
to the contrary, the provisions hereof may be waived upon application of the property owner 
provided that: (i) the waiver is in conjunction with an approved bona fide outdoor dining 
conditional use permit, and (ii) the subject property is, and continuously has been, 
nonconforming to the landscape standards adopted prior to ordinance 2020-05.

(c) Interior landscaped islands shall also be provided within each row of parking spaces. One (1) 
interior island shall be provided for each twelve (12) parking spaces or fraction thereof. 
Landscaped interior islands shall measure not less than five (5) feet in width and not less than 
eighteen (18) feet in length. At least one (1) tree shall be planted in each interior island.

(d) Landscaped divider medians may be used to meet interior landscape requirements. If divider 
medians are used, they should form a continuous landscaped strip between abutting rows of 
parking spaces. The minimum width of a divider median shall be five (5) feet. One (1) tree shall 
be planted for each forty (40) linear feet of median or fraction thereof. Trees in a median may be 
planted singly or in clusters.

(e) All interior landscaped areas not dedicated to trees or to the preservation of existing 
vegetation shall be landscaped with grass, ground cover or shrubs. Sand or other pavement shall 
not be considered appropriate landscape treatment.

***

Sec. 14-58. - Special exceptions and conditional uses.

***

14-58.2.1.A. Outdoor Dining.

***

4. Review Criteria .
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a. In commercial districts, outdoor dining may only be permitted where a restaurant or retail 
establishment serving prepared food generates over fifty (50) percent of its gross sales from the 
sale of food as determined by the city manager. Establishments may be required by the city 
manager to provide quarterly reports to the city manager certifying the aforementioned. A 
registered state certified public accountant shall provide the required certification in accordance 
with sound and generally accepted accounting practices and principles.

b. All facilities proposing outdoor dining shall have been awarded a current and valid business 
tax receipt and certificate of use permit.

c. Permanent improvements associated with outdoor dining shall not be located may be permitted 
in required front and side yards (setbacks), providing any permanent improvement, except for 
ground treatment and safety features, shall be located no less than three (3) feet from the 
property line. For the purposes of this section, a permanent improvement shall mean any 
structure, furniture, accessory or ground treatment that is anchored and/or permanently affixed 
on or to the ground.

d. Outdoor dining shall not be located in required parking or driveway elements.

e. Outdoor dining shall not impede or obstruct the flow of pedestrian traffic. In no case shall an 
unobstructed walkway or sidewalk be less than five (5) feet in width.

f. Umbrellas shall maintain seven (7) feet of vertical clearance from ground level.

g. Temporary stanchions with chains or ropes may be approved for the outdoor dining facility, 
the extent and nature of which shall be set out in the conditional use permit.

h. No fencing, railings, plantings or other barriers may be installed or erected to delineate the 
outdoor seating area in the public right-of-way.

i. Outdoor dining areas shall not occupy an area more than fifty (50) percent of the total area of 
the primary restaurant or food preparation establishment, unless otherwise approved by the city 
council.

j. Outdoor dining facilities shall not create a parking deficiency inconsistent with the required 
off-street parking requirements of this Code. Additional parking demand created by outdoor 
dining shall be provided consistent with section 14-48.6(15) of this Code, providing that an 
outdoor dining area which is less than one hundred (100) square feet in any district is exempt 
from providing additional parking.

k. With the exception of menu boards that are conditionally approved by the city, no additional 
signage, including but not limited to umbrellas and furniture with signage, are allowed in the 
outdoor dining area.

l. With the exception of outdoor dining in the hotel/motel districts, food preparation and kitchen 
service equipment shall be located inside.
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m. All outdoor dining elements including, but not limited to, furniture and accessories, elements 
shall be of quality design, materials and workmanship, as determined by the city manager, to 
ensure the safety and convenience of users and to enhance the visual and aesthetic quality of the 
urban environment. All elements shall be of significant and adequate weight to prevent easy 
toppling in significant winds as determined by the city manager. All elements shall be of 
commercial grade.

n. All outdoor dining elements including, but not limited to, furniture and accessories, shall be of 
uniform design and style.

o. Outdoor dining areas shall not intrude upon designated components of egress such as exit 
discharge, exit discharge being defined as that portion of a means of egress between the 
termination of an exit and a public way.

p. Outdoor dining furniture and accessories shall be located a minimum of five (5) feet from 
driveways and other vehicular use areas. Use separation devices may be required to ensure a safe 
outdoor dining experience.

q. Lighting shall complement the existing building and outdoor dining design and shall not cause 
a glare to passing pedestrians or vehicles or residential districts. Seasonal lighting and decoration 
shall be approved by the building official. Lighting must be preapproved by the Volusia County 
sea turtle lighting staff.

r. All outdoor dining areas shall include adequate and proportional landscaping to enhance the 
patron experience. Existing landscaping may be used to satisfy this requirement as determined by 
the city manager.

5. Operation of outdoor dining facility .

a. Notwithstanding the abandonment provisions of this ordinance, an outdoor dining 
establishment may temporarily terminate the operation of the outdoor dining on a seasonal basis 
without the outdoor dining conditional use permit being permanently terminated. During such 
time that the outdoor dining may not be in operation, all tables, chairs and accessories must be 
removed and stored inside. The city shall be noticed in writing by the property owner of such 
suspension of use.

b. The property owner shall be responsible for maintaining the outdoor dining area in a clean and 
safe condition. All food and drink items, trash and litter shall be removed continuously 
throughout the establishment's hours of operation and immediately after customer leaves the 
premises. Public sidewalk trash containers shall not be used as a means of disposing of table 
waste generated by outdoor dining customers.

c. The operation of an outdoor dining area shall not be conducted in such a way as to cause a 
public nuisance and the operation of such business shall not interfere with the circulation of 
pedestrian or vehicular traffic on the adjoining streets.
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d. Any change in the location of the permitted outdoor dining area shall require a new 
application and permitting.

e. An outdoor dining facility shall only be used and operated in conjunction with, and under the 
same management and exclusive control of, a restaurant or food preparation facility located on 
the same or contiguous property as may be approved by the city.

f. The outdoor dining area's hours of operation shall be no greater than operating hours of the 
principal restaurant or food preparation facility.

g. Outdoor dining shall comply with all applicable local, state and federal laws including, but not 
limited to, life safety codes and the Americans with Disabilities Act.

h. An outdoor dining establishment shall temporarily terminate the operation of the outdoor 
dining during all severe weather warnings and events. During such time all tables, chairs and 
accessories not permanently installed must be removed and stored inside.

i. Outdoor dining music, activities and noise shall conform to the noise regulations contained 
in chapter 16, article II of this Code.

j. Feeding of wildlife shall be prohibited and unlawful.

k. All outdoor dining furniture and accessories shall be maintained in good repair.

***

SECTION TWO:  ENFORCEMENT AND PENALTIES.

(a). It is prohibited and unlawful for any person to fail to comply with the requirements of this 
Ordinance.

(b). The City may enforce the provisions of this Ordinance by any lawful means available to the 
City under the controlling provisions of State law and Section 1.8 of the Code of Ordinances of 
the City of Daytona Beach Shores, Florida.

(c). The penalties for violation of this Ordinance shall be as set forth in the code enforcement 
method asserted by the City under the Code of Ordinances of the City of Daytona Beach Shores, 
Florida or as may be available under the controlling provisions of State law.

SECTION THREE: SAVINGS. The prior actions of the City of Daytona Beach Shores relating 
to temporary promotional activities are hereby ratified and affirmed.

SECTION FOUR: CODIFICATION. The provisions of this Ordinance, including its recitals, 
shall become and be made a part of the Code of Ordinances of the City of Daytona Beach 
Shores, Florida and the Sections of this Ordinance may be renumbered or relettered to 
accomplish such intention and the word "Ordinance", or similar words, may be changed to 
"Section," "Article", or other appropriate word; provided, however, that Sections Five, Six, 
Seven, Eight, Nine  and Ten shall not be codified. The Code codifier is granted liberal authority 
to codify the provisions of this Ordinance.
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SECTION FIVE: CONFLICTS. All ordinances or parts thereof in conflict with this Ordinance 
are hereby repealed to the extent of such conflict.

SECTION SIX: SEVERABILITY. If any section, subsection, sentence, clause, phrase, or 
portion of this Ordinance, or application hereof, is for any reason held invalid or unconstitutional 
by any court of competent jurisdiction, such portion or application shall be deemed a separate, 
distinct, and independent provision and such holding shall not affect the validity of the remaining 
portions thereof.

SECTION SEVEN: EFFECTIVE DATE. This Ordinance shall take effect immediately upon 
enactment.

CITY OF DAYTONA BEACH SHORES, FLORIDA

____________________________________

NANCY MILLER, MAYOR

________________________________________ ______________________________

MICHAEL T. BOOKER, CITY MANAGER CHERI SCHWAB, CITY CLERK

Approved as to form and legality:

_________________________________________

RAYMOND BRANCH, CITY ATTORNEY

Passed on first reading this ______ day of ________, 2020.

Adopted on second reading this _______ day of _______, 2020.
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