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MINUTES
PLANNING AND ZONING BOARD

 3000 Bellemead Drive Daytona Beach Shores, Florida
 May 13, 2019

Present: Marianne Bachstein, John Schmitz, James Lilly, Chuck Horion and Rick Delange.
Excused: Rose Ann Tornatore. Staff present: Board Attorney Lonnie Groot and City Planner 
Stewart Cruz.

AUDIENCE REMARKS: None.

APPROVAL OF MINUTES:  Minutes of Planning and Zoning Board Meeting of 
February 11, 2019

Mr. Horion moved, seconded by Mr. Lilly to approve the minutes of February 11, 2019. 
The motion was unanimously approved by a voice vote. 

PUBLIC HEARING:   1)  Quasi-Judicial Hearing – SPEX 12019011 Fantasy Island 
Resort II Mural Proposal

Stewart Cruz provided a brief report to the board. The applicant is requesting to keep an “after 
the fact” mural that has been painted on two western facing walls of the resort. The murals in 
question are palm trees that are approximately 50 feet tall and 9 – 10 feet wide. City staff 
discovered the murals back in January and contacted Bluegreen Vacation Corporation. The 
application was submitted in March. Murals are not permitted in the “T Hotel/Motel” zoning 
district by right. Mr. Cruz explained that there are two criteria that must be met for the special 
exception, and they had been. Staff does recommend approval. 

 Kevin Steele, Director of Construction and Development for Bluegreen Vacation Corporation 
spoke to the board. When this was brought to their attention, they began the permitting process 
right away. He apologized for it being after the fact.

Board Attorney Groot had two concerns. The first was regarding an ongoing maintenance 
agreement on the mural that has not been pre-paid. Therefore, there is no guarantee it will be 
upheld. The second concern dealt with an easement or right of entry be given the city in the 
event the mural is not maintained.  At that point, the city could paint over the mural if it was 
deemed as aesthetic blight. Mr. Steele felt that would need to be taken up with their legal 
department. Everyone agreed that they want to make sure the mural still looked attractive years 
from now. 
 Mr. Lilly liked the murals but was bothered that they didn’t ask for approval first. He would like 
to see a condition included for an easement to the city to observe the mural. The remaining board 
members agreed.

Mr. Lilly moved, seconded by Mr. Horion to approve SPEX12019011 with the following 
condition that an easement or right of entry is granted to the city to observe and maintain 
the mural in the event Bluegreen Vacation Corporation does not. 
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Vote: Motion carried by unanimous roll call vote (summary: Yes = 5).
Yes: Chuck Horion, James Lilly, John Schmitz, Marianne Bachstein, Rick Delange.

ACTION/DISCUSSION: None.

REMARKS OF STAFF: None.

REMARKS OF BOARD MEMBERS: None.

ADJOURNMENT: The meeting ended at 8:45 am.

ATTEST:

CITY OF DAYTONA BEACH SHORES

________________________________ ____________________________
Cheri Schwab, City Clerk John Schmitz, Chairman
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CITY COUNCIL AGENDA MEMORANDUM
JULY 8, 2019 AGENDA
 

TO: Honorable Mayor and Members of the City Council
FROM: Stewart Cruz, City Planner
PREPARED BY: Stewart Cruz, City Planner
SUBJECT: 

Special Exception Application SPEX12019016: Donald Banker Nonconforming Single-Family 
Residential Garage Expansion-3839 S. Atlantic Avenue
 
SYNOPSIS:
 

SPEX12019016, if approved, would entitle the property owners, Donald and Carolyn Banker, to 
expand an existing residential garage structure by adding a second story within the existing garage 
footprint on the property located at 3839 S. Atlantic Avenue. The subject property is located in the T-
RMF-1 “Hotel/Motel-Multifamily Residential (High Density)” District.
 

FISCAL IMPACT STATEMENT:
 

The Fiscal Year 2018/2019 budget has sufficient funds to implement all administrative and technical 
functions associated with the permitting and inspection obligations of the City associated with the 
special exception. If approved, the just value of the property will increase as a result of the 
expansion.
 

BACKGROUND:
 

On April 29, 2019 applicant/owner submitted a completed special exception application  (EXHIBIT A) 
requesting “continued use of single-family residence with renovation to garage to add second story 
within the existing building footprint” pursuant to Sec. 14-29.5 and Sec. 14-69.1.4.f of the Daytona 
Beach Shores Land Development Code (LDC).
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Sec. 14-29.5. and Sec. 14-69.1.4.f of the LDC read as follow:

• Sec. 14-29.5. Development of "Small Lot" as Special Exception.
A development of a "small lot" pursuant to this chapter, shall be a special exception utilizing the 
conditions contained in section 14-69.1, 4.f., and shall pertain to the T Hotel/Motel District only.
• 14-29.6. Authority of Planning and Zoning Board.
That pursuant to the authority of section 14-69.1, 5., the planning and zoning board is hereby 
assigned the duties to the granting of special exceptions under this provision. In addition, any 
recommendations by the planning and zoning board shall be heard and require final approval by the 
city council after a public hearing. The developer shall provide due public notice pursuant to section 
2-2 of the time and place that the planning and zoning board and the city council will consider the 
request for special exception for small lots.

The owner/applicant is seeking to expand the residential garage structure by adding a second story 
within the existing garage footprint located on the property located at 3839 S. Atlantic Avenue. The 
subject property is located in the T-RMF-1 “Hotel/Motel-Multifamily Residential (High Density)” 
District. This is a dual zoning district which permits the following uses and densities:

• Sec. 14-18. - RMF-1 Multi-Family Residential District (High Density).
14-18.2. Permitted Principal and Prohibited Uses and Structures.
Permitted Uses: Multifamily dwellings.
Telecommunication towers and antennas, subject to compliance with section 14-60.1 et seq.
• 14-18.4. Dimensional Requirements. Minimum density: Thirty-five (35) units per acre. Maximum 
density: Sixty (60) units per acre.
• Sec. 14-21. - T Hotel/Motel District.
14-21.2. Permitted Principal and Prohibited Uses.
Permitted Principal Uses:
1. Hotels, motels and tourist accommodations.
2. In connection with and accessory to hotel, motel and tourist accommodation facilities for the sale 
of sundries, flowers, gifts and souvenirs; newspapers and magazines and the like, personal service 
facilities such as barber or beauty shops; restaurants, coffee shops and cocktail lounges, shall be 
subject to the following limitations:
a. All such facilities shall be designed and scaled to serve the guests of the accommodating 
establishment, and hotels, motels and tourist accommodations having less than one hundred (100) 
rooms shall not have restaurant, lounges or coffee shops which have a combined occupancy load of 
more than two (2) persons per unit based upon the occupancy load established by the building 
official using the codes then currently adopted by the City.
b. All such facilities shall be accessible only from a foyer, interior court or corridor of the 
accommodating establishment.
3. All uses permitted in RMF-1 as long as they meet all dimensional requirements of an RMF-1 
district.
4. Travel agency.
5. Telecommunication towers and antennas, subject to compliance with section 14-60.1 et seq.
6. Hotel suites.
• 14-21.4. Dimensional Requirements. Minimum density: Thirty-five (35) units per acre. Maximum 
density: Seventy (70) units per acre.
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Sec. 14-10 of the LDC provides for the interpretation of uses permitted and reads:

• Sec. 14-10. - Interpretation of uses permitted.
Uses not designated as permitted by right or accessory to those permitted by right or allowed as 
special exception shall be prohibited from that district. Special exceptions shall only be permitted 
according to the additional regulations imposed, approved and permitted in accordance with the 
provisions of this ordinance.

Sections 14-18 and 14-21 of the LDC do not include single-family uses as permitted principal uses. 
Therefore, the existing single-family use is nonconforming. Chapter 14 of the LDC address 
nonconforming uses with the relevant subsection below:

14-11.2. Nonconforming Uses of Land and Uses of Structures.
Where at the effective date of adoption or amendment of this ordinance, a lawful use of land or use 
of structure exists which would not be permitted under the regulations imposed by this ordinance, the 
use may be continued provided:

1. No such nonconforming use shall be enlarged or increased nor extended to occupy a greater area 
of land or structure than was occupied at the effective date of adoption or amendment of this 
ordinance;
2. No other nonconforming use shall be moved in whole or in part to any portion of the lot or parcel 
other than that occupied by such use at the effective date of adoption or amendment of this 
ordinance;
3. No additional structure not conforming to the requirements of this ordinance shall be erected in 
connection with such nonconforming use of land or structure.

. The addition of a second story on the existing garage within the garage structure footprint 
constitutes an enlargement or increase in the nonconforming single-family use.

Planning analysis:

The Future Land Use Classification of the subject property is “High Intensity.” Daytona Beach Shores 
Comprehensive Plan policies relevant to high intensity uses are found below:

• Policy 1-1.1.2: Maintain and enforce land Development regulations consistent with the following 
standards:
2. High Intensity Uses - hotels/motels and timeshares shall have densities up to a maximum of 70 
units per gross acre; condos, multi-family residential units, and apartments shall have a 
maximum density of 60 units per gross acre (site specific density to be controlled by Land 
Development Code) 

• Policy 1-1.4.3: High Intensity Uses. The City of Daytona Beach Shores Future Land Use Map shall 
indicate a land use category of “High Intensity.” This land use category shall allow hotels/motels; 
condos; multi-family residential units; apartments; and timeshares. The maximum density for 
hotels/motels and timeshares shall be 70 units per gross acre, while condos, multi-family residential 
units, and apartments shall have a maximum density of 60 units per gross acre. The density of each 
specific development site shall be controlled by Land Development Code. 
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Neither of the above policies prescribe single-family residential as a use in the high intensity future 
land use classification. In addition, both of the policies call for a high intensity density development. A 
single-family residential expansion is inconsistent with these policies. 

Other relevant Comprehensive Plan policy:

• Policy 1-1.1.3: Maintain and enforce land development regulations consistent with the location and 
extent of land uses as discussed within the Element and indicated on the Future Land Use Map.  To 
this end, the map that accompanies the new Land Development Regulations shall reflect the Future 
Land Use Plan Map 2020, in terms of ensuring that zoning districts shall be consistent with the map.  
All new development and redevelopment activities shall be required to be consistent with the 
zoning district classifications. 

Policy 1-1.1.3 states that new development or redevelopment shall be consistent with the zoning 
district classifications. As seen in the Background section of this staff report, the subject property has 
a zoning of T-RMF-1 “Hotel/Motel-Multifamily Residential (High Density)” District. The proposed 
garage expansion is inconsistent with both the list of uses permitted and minimum density permitted 
in these districts.

Lastly, Florida law requires development consistency with the comprehensive plan and reads as 
follows:
 
• Florida Statute Sec. 163.3194(1)(a) Legal status of comprehensive plan.—After a comprehensive 
plan, or element or portion thereof, has been adopted in conformity with this act, all development 
undertaken by, and all actions taken in regard to development orders by, governmental agencies in 
regard to land covered by such plan or element shall be consistent with such plan or element as 
adopted.

 

LEGAL REVIEW:
 

Section 163.3194, Florida Statutes, states that comprehensive plans shall have a most important 
legal status and that no public or private development may be permitted except in conformity with the 
goals, objectives and policies of the pertinent comprehensive plan. The statute does not allow local 
governments to have any discretion as to whether a proposed development should be consistent 
with their comprehensive plans. Consistency with a comprehensive plan is, therefore, not a 
discretionary matter. The case of Pinecrest Lakes, Inc. v. Shidel, 795 So. 2d 191, 198 (Fla. 4th DCA 
2001) stands clearly for that position as, indeed, in Pinecrest Lakes v. Shidel the courts ruled that a 
complete demolition and removal of several multi-story buildings could ordered  because the 
development was inconsistent with the applicable local government comprehensive plan.
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The statutory definition of what is meant by consistent states that a development order is consistent 
with a comprehensive plan if the land uses, densities or intensities, and other aspects of 
development permitted by a development order are compatible with and further the objectives, 
policies, land uses, and densities or intensities in the comprehensive plan and meet the criteria set 
forth in the implementing land development regulations. Compatible means in harmony with. Each 
development order must “further” the goals or policies of the comprehensive plan by advancing the 
provisions of the comprehensive plan.

 

The expectation of consistency with the comprehensive plan is very high. When courts examine the 
issue, they do not defer to the local government in the government’s decision of what is or isn’t 
consistent, as is done in some other reviews of local government determinations. Strict scrutiny is the 
legal test in the comprehensive plan consistency context. The courts have defined strict scrutiny 
based on the meaning of the two words, saying strict implies rigid exactness or precision. A thing 
scrutinized has been subjected to minute investigation. Strict scrutiny is, thus, the process whereby a 
court makes a detailed examination of a statute, rule or order of a tribunal for exact compliance with, 
or adherence to, a standard or norm. It is the antithesis of a deferential review. This means that, 
since the courts will adhere to that standard, every decision on a development order must exactly 
comply with the applicable provisions of the controlling comprehensive plan.

 

Additionally, another statutory provision is applicable. Section 166.033, Florida Statutes, provides 
that an approval, approval with conditions, or denial of the application for a development permit or 
development order must include written findings supporting the decision. Thus, if this application is 
denied, a denial development order must be issued which must cite to the applicable portions of each 
ordinance, rule, statute, or other legal authority supporting the denial of the application. For example, 
if a goal, objective or policy of the City's Comprehensive Plan were to be the basis for a denial, then 
such goal, objective or policy must be part of the motion proposing the denial.
 

RECOMMENDATION:
 

Staff recommends denial of SPEX 12019016 pursuant to Sec. 163.3194(1)(a), Florida Statutes, due 
to inconsistency of the proposed expansion with the Daytona Beach Shores Comprehensive Plan 
policies noted in this staff memo.
 

SUGGESTED MOTION:
 

A Planning and Zoning Board member may move as follows:

1. “I move to recommend approval of SPEX12019016 as presented 
OR
2. “I move to recommend approval of SPEX12019016 with the following conditions…”
OR
3. “I move to deny the application on the basis of the following . . . . “
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ATTACHMENT: 1. Exhibit A-Banker SPEX Application

2. Exhibit B-Area Zoning Map
3. Exhibit C-Area Future Land Use Map
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3839 S. Atlantic Avenue
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3839 S. Atlantic Avenue
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