
City of Daytona Beach Shores
“Life is Better Here”

“A Premier, Friendly Place to Be”

AGENDA
CITY COUNCIL MEETING
SEPTEMBER 20, 2019

11:00 AM, Shores Community Center, 3000 Bellemead Drive
Daytona Beach Shores, FL 32118
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Upon being recognized, a member of the public shall proceed to the podium and give his or her name and 
address and may, thereafter, speak for a maximum of three minutes on any matter relevant to a specific 
agenda item.  During “Audience Comments,” a member of the public may speak on any matter relevant to 
City business which is not on the agenda, for a maximum of three minutes in accordance with Section 2‐
1.1(d) and 2‐2 of the City Code.  In accordance with Section 2‐2, during periods set aside for public 
discussion any person desiring to speak shall secure a form located at the agenda table, complete the form 
and present it to the City Clerk so the speaker can be recognized by the presiding officer.  The use of 
profanity, obscene language, threats or any violent or abusive conduct by any person shall constitute a 
violation of this section.  It shall be the duty of the Director of Public Safety, upon the order of the presiding 
officer at any such meeting, to forcibly, if necessary, evict any person violating the provisions of this section 
from the Council Meeting Hall.  Any such violation shall subject the offender, upon conviction thereof, to a 
fine and/or imprisonment as prescribed by Section 1‐8.

 

CALL TO ORDER BY MAYOR
 

ROLL CALL BY CITY CLERK
 

NEW BUSINESS:
     

  A. Discussion on City Manager Evaluation
 

ADJOURNMENT:

ANY PERSON WHO DECIDES TO APPEAL ANY DECISION MADE BY THE CITY COUNCIL WILL NEED A RECORD OF 
THE PROCEEDINGS, AND FOR SUCH PURPOSE HE OR SHE MAY NEED TO ENSURE AT HIS OR HER OWN EXPENSE 
FOR THE TAKING AND PREPARATION OF A VERBATIM RECORD OF ALL TESTIMONY AND EVIDENCE OF THE 
PROCEEDINGS UPON WHICH THE APPEAL IS TO BE BASED. 

NOTE: IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS AN ACCOMMODATION IN ORDER TO 
PARTICIPATE IN THIS PROCEEDING, YOU ARE ENTITLED, AT NO COST TO YOU, TO THE PROVISION OF CERTAIN 
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ASSISTANCE. PLEASE CONTACT THE CITY CLERK FOR THE CITY OF DAYTONA BEACH SHORES, 2990 S. ATLANTIC 
AVENUE, DAYTONA BEACH SHORES, FLORIDA 32118, TELEPHONE NUMBER 386‐763�5364, 
CSCHWAB@CITYOFDBS.ORG, AS FAR IN ADVANCE AS POSSIBLE, BUT PREFERABLY WITHIN 2 WORKING DAYS 
OF YOUR RECEIPT OF THIS NOTICE OR 5 DAYS PRIOR TO THE MEETING DATE. IF YOU ARE HEARING OR VOICE 
IMPAIRED, CONTACT THE RELAY OPERATOR AT 7�1�1 or 1� 800�955�8771.

 UPON REQUEST BY A QUALIFIED INDIVIDUAL WITH A DISABILITY, THIS DOCUMENT WILL BE MADE AVAILABLE 
IN AN ALTERNATE FORMAT. IF YOU NEED TO REQUEST THIS DOCUMENT IN AN ALTERNATE FORMAT, PLEASE 
CONTACT THE CITY CLERK WHOSE CONTACT INFORMATION IS PROVIDED ABOVE. 

.
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CITY COUNCIL AGENDA MEMORANDUM
SEPTEMBER 20, 2019 AGENDA
 

TO: Honorable Mayor and Members of the City Council
FROM: 
PREPARED BY: Cheri Schwab, City Clerk
SUBJECT: Discussion on City Manager Evaluation
 
SYNOPSIS:
 
The City Charter requires that the City Council " . . .shall at least annually review the salary. On the occasion of the 
annual salary review the Council shall make a systematic evaluation of the performance of the manager which shall 
be made a matter of public record."

The City entered a contract with the City Manager in June, 2002 which was amended in June, 2004. The 
documents are attached to this agenda item.
 

FISCAL IMPACT STATEMENT:
 

The base annual salary that was established in the 2004 contract amendment was $100,000.00 
which has been automatically evaluated for an adjustment by a contract formula on June 1 of each 
year with any pay adjustment being effective on October 1 of each year.
 

BACKGROUND:
 

FACT SHEET:
CITY MANAGER ANNUAL COMPENSATION AND PERFORMANCE EVALUATION

(1).     The matter of the City Manager’s annual compensation and performance evaluation has not been discussed 
with the City Attorney for about 8 years when the then incoming Mayor questioned the ability to amend the City 
Manager's contract unilaterally.
(2).      The City Manager’s contract which is now in effect was entered in 2002 and amended in 2004.
(3).      The City Charter provides as follows:

Sec. 3.03. - Compensation and annual evaluation of manager.
The City Council shall establish the salary and other benefits of the City Manager, and shall at 
least annually review the salary. On the occasion of the annual salary review the Council shall 
make a systematic evaluation of the performance of the manager which shall be made a 
matter of public record.

(4).      This is a very normative provision, but is usually in the employment contract and are implemented when the 
City Manager or HR Director advises the local governing body of the annual time and the matter is agendized for 
review and vote by the body on the consideration of a pay increase based upon the evaluation.
(5).      The above City Charter provision requires evaluations to be accomplished in public at a public meeting by 
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the entire City Council in accordance with Florida’s Sunshine Law. Indeed, a recent State law (quoted below) 
prohibits contract “provisions that limit the ability of any party to the agreement or contract to discuss the agreement 
or contract.” Thus, public action is required for openness and transparency purposes.
(6).      The Public Records Law of Florida requires that all documents relating to the evaluation are public records 
which are open to the public. Please see (12), below.
(7).      The City Manager contract states that the salary of the City is set by a formula of the average base salary of 
the city managers of the cities of Daytona Beach, Edgewater, Holly Hill, New Smyrna Beach, Ormond Beach, 
Ponce Inlet, Port Orange and South Daytona. That salary is to be calculated as of June 1 of each year (the date 
when the performance evaluation by the City Council is to be completed) and goes into effect on October 1 of each 
year. Thus,

(a).  The contract is not consistent with the City Charter in that the “annual salary review” has 
no relationship with the annual “systematic evaluation of the performance of the manager”.
            
(b).  In any event, at a minimum, in terms of governmental transparency, a calculation of the 
new salary as of June 1 of each year should be made a noticed to the City Council in a public 
setting if not accomplished by resolution of the City Council as was proposed by Kurt with 
regard to City Council salaries.
(c).  Under the terms of the contract, if any one of the eight cities grant a raise to the salary of 
its city manager, the salary of the City Manager, of course, mathematically is adjusted and the 
City Manager is given a raise regardless of the performance evaluation. That is why the 
conclusion in (a), above, was made.

(8).      The salary formula does not indicate that a pay decrease is possible as Section 11 of the original 2002 
contract states that the City “agrees to increase said base salary and/or benefits” of the City Manager “in such 
amounts and to such extent as the Council may determine that is desirable to do so on the basis of the annual 
salary review.” That provision in Section 11 is inconsistent with the salary formula established in the 2004 
amendment, but indicates that only increases are possible, not decreases.
(9).      Additionally, the City Manager receives an additional payment into a deferred compensation account at the 
time of each bi-weekly salary payment which equals 10% of the salary derived from the formula. Accordingly, that 
amount goes up automatically, too.
(10).    The contract cannot be modified without the approval of the City Manager. That is, it cannot be unilaterally 
amended,
(11).    The City Council has the right to evaluate the City Manager as a collegial body as it deems appropriate.
(12).    It would be totally inappropriate and unlawful for one Member of the City Council to complete a performance 
evaluation form in private and to file that performance evaluation form with the City Clerk, or other person, and for 
another Member of the City Council to read the performance evaluation form prepared by the other Member. That 
would constitute a violation of the Sunshine Law.
(13).    The contract is for an indeterminate length and may be terminated with 60 days advance notice.
(14).    If the City Council terminates the contract without cause, the City Manager is entitled to 100% of accrued 
benefits which are by and large:

(a).      ½ of the City Manager’s base salary (26 weeks although current State law set forth below limits 
severance pay to 20 weeks as the City Manager’s contract is grandfathered).

            (b).      All sick leave accrued.

            (c).       All annual leave accrued.

215.425 Extra compensation claims prohibited; bonuses; severance pay.—

(1) No extra compensation shall be made to any officer, agent, employee, or contractor after the service has been 
rendered or the contract made; nor shall any money be appropriated or paid on any claim the subject matter of 
which has not been provided for by preexisting laws, unless such compensation or claim is allowed by a law 
enacted by two-thirds of the members elected to each house of the Legislature. However, when adopting salary 
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schedules for a fiscal year, a district school board or community college district board of trustees may apply the 
schedule for payment of all services rendered subsequent to July 1 of that fiscal year.

(2) This section does not apply to:

(a) A bonus or severance pay that is paid wholly from nontax revenues and nonstate-appropriated funds, the 
payment and receipt of which does not otherwise violate part III of chapter 112, and which is paid to an officer, 
agent, employee, or contractor of a public hospital that is operated by a county or a special district; or

(b) A clothing and maintenance allowance given to plainclothes deputies pursuant to s. 30.49.

(3) Any policy, ordinance, rule, or resolution designed to implement a bonus scheme must:

(a) Base the award of a bonus on work performance;

(b) Describe the performance standards and evaluation process by which a bonus will be awarded;

(c) Notify all employees of the policy, ordinance, rule, or resolution before the beginning of the evaluation period on 
which a bonus will be based; and

(d) Consider all employees for the bonus.

(4)(a) On or after July 1, 2011, a unit of government that enters into a contract or employment agreement, or 
renewal or renegotiation of an existing contract or employment agreement, that contains a provision for severance 
pay with an officer, agent, employee, or contractor must include the following provisions in the contract:

1. A requirement that severance pay provided may not exceed an amount greater than 20 weeks of compensation.

2. A prohibition of provision of severance pay when the officer, agent, employee, or contractor has been fired for 
misconduct, as defined in s. 443.036(29), by the unit of government.

(b) On or after July 1, 2011, an officer, agent, employee, or contractor may receive severance pay that is not 
provided for in a contract or employment agreement if the severance pay represents the settlement of an 
employment dispute. Such severance pay may not exceed an amount greater than 6 weeks of compensation. The 
settlement may not include provisions that limit the ability of any party to the settlement to discuss the dispute or 
settlement.

(c) This subsection does not create an entitlement to severance pay in the absence of its authorization.

(d) As used in this subsection, the term “severance pay” means the actual or constructive compensation, including 
salary, benefits, or perquisites, for employment services yet to be rendered which is provided to an employee who 
has recently been or is about to be terminated. The term does not include compensation for:

1. Earned and accrued annual, sick, compensatory, or administrative leave;

2. Early retirement under provisions established in an actuarially funded pension plan subject to part VII of chapter 
112; or

3. Any subsidy for the cost of a group insurance plan available to an employee upon normal or disability retirement 
that is by policy available to all employees of the unit of government pursuant to the unit’s health insurance plan. 
This subparagraph may not be construed to limit the ability of a unit of government to reduce or eliminate such 
subsidies.
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(5) Any agreement or contract, executed on or after July 1, 2011, which involves extra compensation between a 
unit of government and an officer, agent, employee, or contractor may not include provisions that limit the ability of 
any party to the agreement or contract to discuss the agreement or contract.
 

LEGAL REVIEW:
 
The Fact Sheet in the prior section summarizes the employment contract. There may be a document which 
discloses the salary adjustments since 2004 or the math applying the formula set forth in the contract. The 
evaluation of the City Manager does not effect the salary of the City Manager as set forth in the City Charter. The 
attached survey was used in Oviedo to evaluate a salary adjustment. The City Council has the ability to adjust the 
City Manager's salary above the amount which it currently is or the amount which it was adjusted to on June 1. That 
study may be of assistance in that regard. The City Council may not reduce the salary of the City Manager. 
 

RECOMMENDATION:
 
This is a discussion item to commence the requirement of the CIty Charter for the City Council to " . . . annually 
review the salary" and "n the occasion of the annual salary review the Council shall make a systematic evaluation 
of the performance of the manager which shall be made a matter of public record." The contract requires that "he 
City Council shall review and evaluate the performance of the City Manager no later than June 1 of each year." The 
City Council should undertake its obligations under the City Charter and the employment contract.
 

SUGGESTED MOTION:
 
None. The City Council should determine how to proceed to address the requirements of the City Charter and the 
employment contract.
  
ATTACHMENT: 1. City Manager Contract With Amendment
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